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THE 

QUEBEC LAW REPORTS. 



RAPPORTS JUDICIAIRES 

DE QUEBEC 

COUBT OP VIOEADMIRALTY, QUEBEC* 

FRIDAY, OCT,, 15th. 1875. 

Coram G. 0. Stuart, J. 

THE STBAMSQIP NOVA SCOTIAN, BicBABbsoN, Mastbr. 

vs, 

TUB STEAM8HIP QUEBEC, Thearlb, Mastbr. 

Aclion of Sir Hugh Allan and others. 

Where one stetnuhip wai oyertaking another* iteamahip in a shallow channel in the Riter Si* 
Lawrence and a cuUii Ion eniued ; held, that the former^ for not keeping oat of the way 
of the latter hy adopting a lafe coarse, was in fanlL 

Per curiam: — This suit arises from a collision that took 
place at about five minutes before midnight on the 19th of July- 
last, between the mail steamship Noi)a Scotian, carrying a gene- 
ral cargo and passengers, a vessel of 2081 tons, drawing twenty- 
feet three inches of water, and the steamship Quebee, of 1903 
tons, belonging to the Mississippi and Dominion Steamship Gom« 
pany. The weather appears to have been clear, with a bright 
moonlight. They had sailed from Liverpool, and, in the early 
part of the day, had each taken a pilot at Father Point and pro^ 
ceeded up the St. Lawrence. The Quebec had passed Father Point 
first and continued ahead of the Hova Scotian, but the speed of 
the latter being about thirteen knots an hour, while that of the 
Quebec was but twelve and a half, she gained upon the latter 
gradually, until after the Quebec had reached a narrow part of 
the channel designated by a black buoy at the east end of the 
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JVc^'J^H Beaujeu bank, off Crane Island, The channel there is some- 
(^^., what over half a mile in breadth and, at low water, the depth is 
from three and a half to four fathoms. According to the state- 
ment of the pilot of the Nova Scotian, it was then low water. 
As the Nova Scolian was passing the buoy the Quebec was about 
a quarter of a mile ahead of her and bore about four points on 
her port bow. The course of the Nova Scotian had been, and 
continued to be, SWJW, and the Quebec, which had been steer- 
ing on a similar course and had, nearing more to the bank, 
touched* the ground twice, changed hers to SW by W, into 
deeper water ; and then the two vessels, about 500 feet apart, 
came to be, not upon parallel but upon approximate courses, 
the distance between them becoming momentarily leas. They 
thus continued along the Beaujeu bank — the Nova Scotian next 
to it and the Quebec outside of it. They seem to have kept their 
respective courses without deviation for a couple of miles, per- 
haps more, and then the Nova Scotian^ being in the act of passing 
the Quebec, the starboard bow of Ihe Quebec took her at the fore 
part of the mizzen rigging, rubbed along aft, tearing away the 
mizzen chain-plates, bending the davit of one of the boats, and 
ripping the half-round on the port quarter. For this damage 
the present suit is instituted by the owners of the Nova Scolian, 
Which of these steamships was to blame is the question in the 
case. 

For the Nova Scotian, the evidence that she kept her course 
steadily until abreast of the Quebec, is conclusive. Her officers 
say that she did so, as does also a master mariner, one of her 
passengers, who had been a few minutes before the collision in 
consultation with a passenger upon a bet that the Nova Scotian 
would pass the Quebec before midnight — a circumstance which 
particularly directed his observation towards the course of the 
Quebec, The master of the Nova Scotian also states that her 
course was not altered until he ported her helm just at the mo- 
ment when collision was inevitable. 

It has been proved for the Quebec that she changed her 
course, when not far from the buoy, from SWJ W to SW by W, 
and that she did so from having touched the ground twice in 
shallower water. That, as the two vessels were approaching, she 
starboarded her helm twice and as much so as the fear of again 
touching the ground would allow, and then reversed her en- 
gines full speed astern, and that it was when falling astern, that 
her bow scraped along the port quarter of the Nova Scotian. 
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It is quite true that there is conflicting testimony as to the jJ^J^sc^/?, 
course of the two vessels when almost at the point of contact ; q^^, 
the witnesses of the Nova Scotian, including the mastef mariner 
whose testimony has been alluded to, express their opinions that 
the Quebec appeared to have come round upon her port helm 
just then ; and, on the other hand, the persons on board of the 
Quebec, w^ho had the opportunity of knowing, state positively that 
she did not, but that she starboarded her helm twice just as the 
danger of collision was impending, confirmation of which is to 
be found in the evidence of the boatswain of the Nova Scotian^ 
who says that her master hailed the Quebec to put her helm 
*' Hard a-starboard ; " that he himself repeated the hail and heard 
the response from the Quebec — " Our helm is hard a-starboard " 
Witnesses from the Quebec state that the Nova Scotian, just be- 
fore the collision, seemed to sheer round upon a starboard helm 
and they think she did so. These discrepencies as to the one or 
the other sheering over may, possibly, be reconciled by the fact 
that these vessels were approaching with great rapidity, and as 
their bows were converging to a point, their approach to it, in 
the momentary excitement on each side, may have led each to 
suppose that the one was sheering over upon the other. Be this, 
however, as it may, there is evidence, irrespective of the con- 
flicting testimony, to settle the question at issue. 

A chart upon record shows the depth of water along the 
Beaujeu bank, opposite to the place where these ships held their 
respective courses, and at the place of collision, to be from three 
fathoms and a half to four fathoms. Where vessels of the speed 
and dimensions of the Nova Scotian and Quebec^ running at the 
rate of eleven to twelve knots an hour, in very dangerous proxi- 
mity, with from three to four feet of water under their heels, — 
their safety and the safety of the lives of those on board require 
a strict compliance with the sailing rules, a departure from which 
necessarily renders the party chargeable with it ans wearable for 
the consequences. 

On behalf of the Nova Scotian^ the 18th Regulation has been 
cited^ as justifying her course previous to the collision ; one 
which provides that " when two vessels under steam arc cros- 
sing, so as to involve risk of collision, the ship which has the 
other on her own starboard side shall keep out of the way of 
the other." It is therefore supposed that it was the duty of the 
Quebec to stop and let the Nova Scotian pass ; but this is not a 
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2?ow &?/£» ^*®® ^^ crossing in the sense of the rule. The Nova Scotian did 
Q^^^ not intend to cross the course of the Qaefccc— unless it is to be 
presumed that she intended to run ashore in the narrow channel 
— and on being asked if he intended to do so, her master has 
answered " No, never." His intention was to go ahead of the 
Quebec, place her in his wake as he did subsequently, and conti- 
nue his voyage to Quebec. 

But the regulations which do apply to this case are the 17th, 
which directs that everp vessel overtaking another shall keep out of 
her way ; and the 18th, which provides fhaf where one vessel is to 
keep out of the way the other shall keep her course. It is under 
these articles that I have submitted questions to the nautical 
assessors who have attentively considered the evidence and pre- 
sented their answers, — both, as follows : — 

1. Was the attempt of the Nova Scotian to pass the Quebec 
attended with risk and hazardous ? 

Answer. — It was ; having been made in the narrow part of 
the river, at a low state of the tide, there was danger in passing 
the Quebec on the course that the Nova Scotian was steering im- 
mediately before the collision. 

2. Could the collision have been avoided by the Nova Scotian 
porting her helm at any earlier moment than she did ? 

Answer. — Had the Nova Scotian ported her helm in time, 
she would have avoided the collision, and she could have done 
so. 

8. Could the collision have been avoided by the Nova 
Scotian abating her speed at any time and how long before it ; 
or could she have kept out of the way, when overtaking the 
Quebec, in any other manner ? 

Answer. — By slowing her engines just before she reached 
the Quebec, until after she had passed the narrow place and the 
shflUow water where the collision occurred, and this would have 
kept her out of the way of collision. 

4. Did the Quebec do all in her power to avoid the collision ? 

Answer. — Yes, by starboarding her helm and stopping and 
reversing her engines full speed, and she could do no more. 

In adopting this view of the case, expressed by the 'asses- 
sors — Commandor Ashe, of the Royal Navy, and Mr. Grourdeau, 
Harbor Master at Quebec, — I must, at the Sfime time, state 
that the Quebec was justified in keeping her course so long 
as she did ; that when she altered it by starboarding and rever- 
sing her engines, she relieved the Nova Sootian from a dangerous 
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position into which she had forced herself by persisting in a ^^"s^l^^ 
course that she had adopted, for if she had not done so, the Quebec, q^, 
very possibly, would have struck the Nova Scotian amidships, 
the result of which might have been attended with disastrous 
consequences to the Nova Scotian. The Quebec, moreover, com- 
plied with the 19th Rule, which requires due regard to be had 
to any special circumstances in particular cases which render a 
departure from the rules necessary to avoid immediate danger, 
when she reversed her engines. But had there been no sailing 
regulations at all, (the result of modern experience and necessity 
in navigation), the principle of law by which the decision in this 
case is to be controlled and governed has been adopted both in 
the Common Law Courts and the Courts of Admiralty in England 
and here also. In the case of Mayhew vs. Boyce it was held that 
" if the driver of a carriage upon a public road-way adopt either 
of two courses, one of which is safe and the other hazardous, 
and he elects the latter, he is responsible for the mischief which 
ensues ; and he cannot, in such case, insist upon the fact that 
he kept to his own side of the road ; " and Lord Ellenborouoh 
then said " if it be practicable to pursue a course which is safe, 
and yoa follow so closely upon the track of another that mischief 
may ensue, you are bound to adopt the safe course. This is the 
principle which is always acted upon in cases of injuries done 
at sea" (1). 

In this Court the same principle was followed in the case 
of the John Munn (2), and it is the duty of this Court to adopt it 
on this occasion by stating " that if it be practicable for a vessel 
which is following close upon the track of another to pursue a 
course which is safe, and she adopts one which is perilous, then, 
if mischief ensue, she is answerable for all consequences." This 
suit must consequently be dismissed, and with costs. 

William Cook, for the Nova Scotian, 

Andrews, Caron Sf Awlrews, for the 'Quebec. 

From this decree the promoters asserted an appeal to Her 
Majesty in Her Privy Council. 

(1) I SUrkle'i R. 423. 

(2) i Staart'i Ad. K., p. 265. 
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COUR DU BANC DE LA RRINE, QUEBEC. 
LA FABHIQUE UE DESCHAMBAOLT, 

AppelttrUe, 
et 

J B. hUBEAU, 

Juoft : — 1^ Qu'il n'y a pas oamul du p^titoire ayeo le poueisoire, en All6gaant, comine lea 
d^fendeurs le font d>in4 lear exoeption, dea moyens qui ae rattaohent direotement et 
nniqoement aa droit de propri^t^ du banc en question. 

3^ Que le deroandrur en nlldgaant dane lei r^poneea sp^cialea qne partie du droit 
qu'il reclame lui vient du chef de sa d^funto ^rponsOt en rertn de son testament qu'il 
iuvoquo, n'ajonte rien k sa detnande et n'en change pas la nature, mais ne fait quMndi- 
quer la source d'un droit dont il ^tait seul eaisl au moment de rinstitotion de son action ; 

3 ® <4tte la pr6cente action <^tant una demande an poasesroira, la r^int^grande, et non 
une action purement en domniages, elle ne pent dtre mainteaue contre le d^fendeur 
Honde qui, en d^molissant et enleTant le banc en question, n'a agi que oomme le senri- 
tenr salari^ dea antres d^fendenrs et sous leara ordres ; 

4^ Que le premier seigneur de la seigneurie de Deschambault, ayant bftti la pre- 
miere ^glise paroissiale dans la dite seignenrie, sur un terrain qui lui appartenait, a 
par 14 mdme, entre auires priTil^ges, celui d'avoir le premier banc dans la dite ^glise, 
et qne par la loi oe priWlf^ge pa^se au propri^taire do principal manoir de la dite 
teignenrie auquel il reste attache. 

6 ^ Que la pr^sente demande est une action possessoire pure et simple, la r^int^grande» 
et que telle action exists en loi pour se faire r^int^grer dans la possession d*un bano 
patronal, sans qu'il soit besoiu d'all^guerni de prodnire auoun titre, k la diifiirenoe do 
Taction en plein j>o»«t«wir« ou pleine maintenue qui doit dtre b&stfe sur un titre. 

Appel d'un jagement de la Cour Sup6rieure, Quebec, rendu 
le 6 septembre 1868, comme suit : 

Stuart, J. — II ne s'eldve en cette cause que des questions 
de droit, car chacune des parties a prouv6 la substance des faits 
qu'elle a allegues. 

En jugeant le plaidoyer en droit produit par les defendeurs 
k I'encontre de la reponse speciale du demandeur, j'ai deja 6nonc6 
Topinion que cette reponse etait inattaquable, et rien n'est survenu 
depuis qui puisse me faire revenir sur cette opinion. Le code, 
mettant fin a toutes les divergences d'opinion a ce sujet, decide 
formellement que le legataire universel est saisi de plein droit 
de la succession du testateur. II resulte de cette regie que le 
demandeur seul avait quality pour intenter Taction qu'il a prise. 

L'autre plaidoyer du defendeur Houde me parait mieux 
fond6. Si Taction actuelle 6tait une simple action en dommages 
peu importerait que Houde eut cause le dommage sur Tordre de 
la Fabrique. II en r6sulterait seulement que celle-ci serait 
obligge solidairement avec lui A la reparation du dommage caus6. 
Mais comme le demandeur demande a etre reinstall^ dans la 
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possession de son banc, et que cela ne pent etre fait que par la ^S^^'*J?,Xr^t^ 
Fabrique, je dois renvoyer Vaction du demandeur quant a Houde. Dubiau. 
Toutefois je la renvoie sans depens. Si Houde pretendait n'avoir 
rien iifaire avoc Taction du demandeur, il devait se contenterde 
demander d'etre mis hors de cour. An lieu de cela, il sVst m6l6 
de contester le droit du demandeur, et a forc6 celui-ci a faire des 
frais qu'il devrait payer. En le mettant hors de cour, je dois done 
compenser les depens aujt quels il aurait droit contre le deman- 
deur avec ceux dont il s'est rendu responsable envers lui. 

J'arrive maintenant k I'exception de la Fabrique, sur laquelle 
roule le fond de la contestation entre les parties. EUe souldve 
deux questions : 1 ^ Quels sont les droits du fondateur dWe 
egUse du patron, comme Tappellent les lois fran^aises ? 2 ^ Quel 
recours a-t il au cas on ces droits sont violes ? 

I. De F6ranTille, si Ton en juge par la maniere dont les 
autres auteurs parlent de lui, parait etre Tterivain qui a le plus 
de poids en cette matiere. Dans Timpossibilit^ ou je suis de me 
procurer son ouvrage, je suis oblige de me contenter de le citer 
de seconde main. II fait une distinction tres-fondSe en raison, 
" entre les droits honorifiques de titre, banc et *4pulture, et tons 
" les autres qui ne consistent que dans des preferences dans les 
" actes de religion. " " Les premiers, " dit-il, " sont des droits de 
" propri^te." (7 Nouveau Denizart p. 277.) " Celui qui fait bf^tir 
" une eglise sur son terrain, " continue-t-il, " ne pert point, par ce 
*• fait, sa propriete. La destination a Tusage du public et Tabandon 
" qu'il en fait, diminuent, a la verite, Texercice de certains droits 
*' de sa propriete, mais ne les lui oteiit pas tons, comme la conces- 
** sion en fief contient une retention du domaine et celle en 
" usufruit une rfetention de la nue propriety, quoique Tune et 
" Tautre privent le proprietaire de I'exercice d'une grande partie 
" des droits de la propriet6." 

Cette distinction faite par de Feranville est adopt6e par 
Tautenr du Nouveau Denizart. Ce dernier parlant du droit k 
utt banc, du droit d'etre inhumS dans Peglise, au cas ou ces 
droits appartiennent au fondateur de I'eglise, les appelle des 
prerogatives. En parlant, au contraire, du droit k Teau b^nite et 
au pain b6ni, qui peuvent appartenir k la m^me personne, il les 
appelle des honneurs. On voit par la, qu'il distingue entre un 
droit reel et une simple pr6f6rence honorifique. (2 Nouveau 
Denizart, p. 296, 297, 800.) 
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^i'es^hamb'iuu'' D'^hs le Rfipertolre' de Jurisprudeiice, Vo — Droit Honor i" 

DubLu. ftQ^^s, on trouve ce qui suit : ** La propriete du fondateur avant 

" la dedicace est sans difficultt\ Celui qui b&titsur son terrain 

" un edifice a ses depens, est propri^taire du sol et du b^timenti 

'^ comme de ses autres biens, avant quHl serve au culte divin. 

** Supposons qu'en consentant que son Edifice devienne 
" eglise paroissiale, il se dfepouille de la propri6t6, comme quel- 
" qncs-uns le croient, tout propriftaire pent, lors de Talifenationi 
•* retenir les droits de propriety, les usages qu'il vent ; car ayant 
" plein pouvoir sur le fonds, il ne sVn dessaisit que selon la 
" mesure qui lui plait. La propri6t6 qui, dans son origine ren- 
*' ferme generalement tons les usages, renferme done ceux-ci^ 
" savoir : faire servir le b^timent au culte divin, soit en parti- 
^* culier, comme sont les chapelles dans les maisons des grands 
" et dans celles des particuliers, soit publiquement, comme les 
" £glises cath§drales et les paroissiales, mettre sur le b&timent 
" les signes de la propriety, qui sont prfesentement les armoiries, 
" avoir dans le sol une sepulture pour soi, pour sa famille, pour 
" ses successeurs, avoir a perpfetuite une enceinte pour s'y placer 
" a Texclusion de tons ceux qui auront entrfee dans Tfeglise. " 

** Ainsi, puisque le constructeur est pleinement proprietaire 
" de rsdifice avant la d6dicace, et que les droits dWmoiries, de 
" banc et de sepulture font partie de la proprifete, il est maitre 
" de les retenir, et s'il les reserve, il les a de son chef, et non par 
" concession, ni de la puissance publique, qui ne saurait lui con- 
" ferer ce qu'il a deja, ni de Teglise qui n*d re^ii de J. C. ni terre 
" ni pouvoir temporel, ni par concession d'aucune autre personne, 
" ou corps ecclfesiastique, comme proprietaire de Tedifice avant 
" qu'il soit eglise, puisqu'alors le fondateur en a seul la propriety. 

" S'il reserve par un acte les trois sortes de droits dont on 
" vient de parler, ils restcnt a jamais ce qu'ils sont, droits de 
•• propriit€. Si la reserve n'est pas 6crite, la possession imm^moriale 
•• que le fondateur a de pareils droits prouve en toute jurispru" 
'* dence que, dans Torigine, il les a retenus. Considferfes en la 
" main du proprietaire qui les a reserves, ce ne sont pas des servi-* 
" iudes, mats des droits fonciers ou droit de propri€t4. 

** Tout le monde convient que le fondateur ou patron a droit 
** de se placer dans la partie de Teglise qu'on nomme choeur ou 
" sanctuaire, et d'y avoir une enceinte ferm6e tel que nous le 
'* voyons dans toutes les 6glises patronales du royaume. Les 
•* cours le maintiennent dans ce droit. Sur quel fondement ? 
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** Est-oe en vertu d'une concession de Tantoritfe ecclgsiastiqae on^J^^Jj^ 

** de rfeveqne ? Voifd Ferreur que les parlem^nts ont toujoursrejelie duSLu. 

^' ei condamnie. Selon nos libert^s, les droits de patronage sont 

^« des droits temporels, des droits de propri6t§, sur lesquels lo 

*' pape ni les feveqnes ne peurent rien. Toules les regies qu'on suit 

••* en matiere de banc dans tigHse dMvent de ce principe et le prou* 

^* vent.'^ (R§p. de Jurisprudence, page 454, 465.) 

Ces citations, que je pourrais multiplier, me paraissent mettre 
hors de doute que le droit du foudatear a un banc dans Teglise 
qu'il a construite, est un droit r§el qu'il s'est rfeserTfe. II semble, 
d'ailleurs, si nature!, que celui qui veut consacrer sa fortune A 
construire une feglise, se rfeserve le privilege dY avoir a perp6- 
tuit6 un 8i6ge et un lieu de sepulture pour lui et ses successeurs, 
qu'on arriverait icette conclusion par le raisonnement seul, indS- 
pendamment de toutd rdgle sur cette matiere. 

Quant auz simples marques de distinction dans T^glise 
pendant le service divin, qui sont cousid6fees par les auteurs 
comme appartenant au patron fondateur, elles no sont peut-etre 
que des vestiges d^une civilisation moins avancee que la notre. 
Le bon sens de la g^nSratiou pr6seute, la forme democratique de 
notre gouvernement, I'esprit de notre siecle, en rendent la valeur 
au moins trds-douteuse. La position reello de chaque individu 
dans ce pays doit-etre celle qu'il occupe dans Vestime de ses 
concitoyens. Dans tons les cas, dans lamaison de Dieu tons les 
hommes doivent etre 6gaux, et s'il en est qui y aient droit a plus 
de consideration que les autres, ce sont ceuz que distingue leur 
humility, plut6t que ceuz que distingue leur orgueil. 

Mais ce n*est pas une distinction de cette espece que Ton 
reclame ici ; c'est un veritable droit de proprietfe. 

Les 4dits ei ordonnances ne permettent pas de douter qu*en 
1722 M. de la Gorgendiere ademand6^aux autorit6s competent es 
la permission de construire nne 6glis6. A la page 447 du vol I 
on lit : " Sur les representations du sieur de la Gorgendiere, de 
" Deschambault, il lui est permis defaire construire en pierre une 
" 4glise sur le Cap Loison, en fournissant, suivant ses offres, une 
" terre au dit lieu de trois arpents de front sur trrnte de profon- 
" deur, faisant faire toute la chaux et payant les masons et char- 
*• pentiers, tant j>our la construction de la dite 6glise que pour 
•' celle d'un presbytdre." 

Af, de la Gorgendiere obtenait done par ce que je viens de 
g|ter, la permission de construire une eglise sur le Cap Loison. 
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'SjJSSlSSitt'I^ est vrai, qu'a raison de ce qu'elle devait servir d'feglise parois- 
oabtaa. si^l^ &^z habitants des seigneuries d'Eschambaolt et de la Che- 
YTotiere, ceaz-ci furent obliges de fotgrnir la pierre et le bois ; 
mais cela ne modifie en rien la permission donn6e k M. de la 
Gorgendiere, et I'aide qu'il a re^ue des habitants pour cette bonne 
OBuvre on doit supposer qu'ils lalui devait donner. Et qui pour- 
rait douter qu'il a bftti Tfeglise, alors qu'une declaration ou arrfit 
du conseil superieur ^tablit formellement qu'il en a demands et 
obtenu la permission des autorit6s comp6tentes, et qu'on la voit 
construite sur le Cap Loison qui lui appartenait alors ? 

Dans Tddit du roi de France, de Tannee 1679, fait pour ce 
pays, il est dit : 

" Celui qui aumdnera le fonds sur lequel TegUse paroissiale 
*' sera construite et fera deplus tousles frais du b&timent, sera 
'' patron-fondateur de la dite ^glise, presentera a la cure, vacation 
'* advenant, la premiere collation demeurant libre ^ Tordinaire, et 
'* jouirontlui et ses h^ritiers en ligne directe et collat6rale, en 
" quelques d6gr6s qu'ils soient, taut du droit de presenter, que 
" des droits honorifiques qui appartiennent aux patrons, encore 
" qu'ils n'aient ni domicile, ni biens dans la paroisse, et sansqn'ils 
'' soient tenus de rien donner pour la dotation. 

'' YII. Le seigneur du fief dans lequel les habitants auront 
'' permission de faire bfttir une 6glise paroissiale, sera pr6f6r6 k 
'' tous les autres pour le patronage, pourvu qu'il fassela condition 
" de realise 6gale, en aumdnant le fonds et faisant les frais du' 
*' b&timent, auquel cas le droit du patronuge d^meUrera ^ttach6 
'* au principal manoir de son fief et suivra le possesseux, encore 
*' qu'il ne soit point de la famille du fondateur. " (I Ed. et Ord. 
p. 232.) 

Ainsi, en vertu de cet 6dit, qui a force do loi aujourd'hui 
autant qu'a I'fipoque ou il a 6t6 rendu, n'imporlj qui pouvait, en 
fournissant le terrain pour une gglise, et la construisant k ses 
frais, en devenir le fondateur, et acqu6rir pour lui et pour ses 
h6ritiers, mSme coUatSraux, le droit de presentation el tous les 
autres droits inhfirents k la quality de patron-fondateur. Mais le 
seigneur du lieu, s'il voulait bien fournir le terrain et payer les 
frais de construction d'une eglise, devait etre prSfere, comme 
fondateur, k tcute autre personne, et les droits de patronage 
etaient attaches au principal.manoir de sa seigneurie, ety^de- 
vaient rester, m§me au Ca4 ofl ce^inanoir sortait de la famille dp. 
fondateur. ^ ' ' '*^ 
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Les droits du patronage, en ce cas, sont ainei fondfes but une ^S,^2JGSu1* 
loi positive, et ils sont attaches an principal manoir comme tin duSUo. 
droit r§el en dependant. 

II. Le droit du patron fondateur k un banc dans T^glise, 
6tant un droit r^el attache au principal manoir de la seigneurie, 
quel est le recours l§gal du proprifetaire du manoir, au cas on 
son droit est viole ? 

Je ne saurais repondre a cette question mieux qu'en em- 
pruntant le langage des auteurs qui ont 6crit sur ce sujet : 

'' Quant au patron et au haut justicier, tous les auteurs leur 
** aci'ordent unanimemenl Faction en complainte par rapport au plus 
" grand nombre des droits honorifiques. Mais quelques-uns la leur 
*' refusent, ppujr ceux que Ton appelle spirituels, comme d'aller le 
" premier k Tofirande, avoir le pain bfeni le premier. Ces auteurs 
" fondent leur decision sur ce qu'a regard des choses spirituelles 
" la possession n6cessaire pour fonder la complainte ne pent 
" exister — ^Au contraire, Brodeau, Danty, et plusieurs autres 
'* accordent aux patrons et aux hauts-justiciers Taction on com- 
'* plainte pour tous les droits honorifiques. Ce dernier sentiment 
" nous parait devoir etre adopts. Tous les droits honorifiiques 
" consider6s en oux-memes, et abstraction faite de Toccasion qui 
" donne ouverture k leur exercice, sont done absolument pro- 

. << fanes ; et, comme tels, ils sont susceptibles d'uiie vraie posses- 
*' sion, et forment un droit dont les patrons et les hauts-justiciers 
" sont saisis. Tous doivent done donner 6galement lieu k Taction 
" en complainte." (T Nouveau Denisart p. 803 ; 6 R6pert. de 
Jurisprudence, p. 466.) 

On ne pent done s'empdcher d'en venir k la conclusion, que 
le droit k un banc dans T^glise qu'il a fond6e, qui appartient au 
patron, droit r^el, comme nous Tavons vu, attache au principal 
manoir, donne lieu, lorsqu'il est viol6, aux mfimes voies de[ re- 
cours que tous les autres droits r6els. 

La Fabrique a voulu pr6tendre que ce droit est un droit 
seigneurial, et que comme tel, il s'est trouv6 eteint avec les autres 

. droits seigneuriaux dont elle avait plaid§ Tabolition. Mais il 
suffit pour rfepondre a cet argument, de remarquer que le droit 
que reclame le demandeur, il ne le reclame pas comme droit 
seigneurial, en qualite de seigneur, il le rcvendique comme un 
droit r6el appartenant au fondateur d'une 6glise. Ce plaidoyer 
ii'est done pas une r^ponse k Taction du demandeur. 

La meme ^^fenderesse a soutenu aussi que M. de la Ghorgen- 
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^eJ^ISSTuiVdifire ne pouTait avoir droit a nn banc dans Tfeglis^ adtuelle, 
Dublacu parce qn'elle a 6te construite anx frais de la paroisse 8ur un 
terrain Ugu6 par Tabb^ Manage. 

Quant k Targument tir6 de ce que T^glise actnelle a4t6 
construite sur un terrain donn§ par M. Manage a la paroisse, il 
est facile d'y r^pondre. Au moment oii M. de la Gorgendiere 
obtint la permission de construire la premidre 6glise, le site futur 
de celle-ci est fixe sur le Gap Loison. Ce Cap appartenait alors k 
M. de la Gorgendiere et a continue de lui appartenir jusqu'i la 
dedicace de Tegiise, et jusqu'au moment ou M. Manage, le cnr6 
de la paroisse, en a pris possession. On ne peut, sans faire insulte 
Il rintelligence et a la connaissance des affaires des autoritgs 
ecclesiastiques, supposer qu'elles ignoraient Petat des choses 
existant lors de la dedicace de T^glise, ou qu'ellos n'en ^talent 
pas satisfaites. Quelques obstacles ont du s'opposer an transfert 
du terrain a la paroisse. Ou bien quelque raison connue de la 
paroisse et approuv6e par elle a du engager M. de la Gorgen- 
diere k donner ce terrain au cur6, M. Manage. Autrement, il 
faudrait supposer qu'en agissaut ainsi, il a Toulu nuire k la 
paroisse, ce que sa conduite ne permet pas de concevoir, Non, il 
a donnfe k M. Menage, sachant bien que c'fitaitle donner indirec- 
tement a la paroisse. M. M§nage a si bien compris cela, qu*il Fa 
If gue a la paroisse, laquelle a continufe d'en jouir depuis jusqn'i 
ce jour. Pour f tablir son droit d'action, il suffisait au demandeur 
de prouver que le terrain de Tfeglise appartenait k M. de la Gor- 
gendiere lorsqu'il Ta construite, et lorsque la dMicace en a fet6 
faite. En fait il est etabli que la paroisse a re<;u une figlise hktie 
par M. de la Gorgendiere sur son propre terrain, et qu'elle a 
continufe de s'en servir jusqu'a ce jour. II y a eu entre ce mon- 
sieur et la paroisse un contrat k Toccasion de ce don g^n^reux* 
la paroisse s'est engag6e k lui donner an banc dans Tfiglise, et la 
cour ne permettra pas k la paroisse d'eluder par des argutiea 
l^gales, (special pleading) les obligations qu'elle a contract^eB. 

L'argument tirS de ce que T^glise actuelle a 6t6 construite 
aux frais de la paroisse n'est pas plus solide. 11 est prpuv6 clai- 
rement que Tfeglise b&tie par M. de la Gorgendidre afetfe demolie, 
non parce qu'elle ne pouvait etre reparfie, mais parce qu'on ne la 
trouTait plus assez grande. Or, tons ceux qui connaissent nos 
populations rurales, savent combien elles tiennent & aroir de 
belles et de grandes gglises. Leur orgneil sur ce point peat 
m£me 6tre consid6r6 comme ezcessif quelquefoiB, puisqu'il les 
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t>orte i s'imposer pour cela dcs charges immensefi. II ne parait ^^J^^^^J* 
pas, dans Tespece actuelle, que rancienne gglise ait 6te petite DubUiL 
an point d'exiger qu'on la remplaf&t par une plus grande. Mais 
les habitants voulant en bAtir une autre, il n'a du se trouver 
personne qui les ait vonlu emp^cher de mettre leur dessei^n k 
execution. La seule personne qui aurait pu s'opposer a la d6- 
molition de Taucienne eglise, .c'6tait le fondateur, lequel y avait 
des droits qu'on ne pouvait lui faire perdre sans cause legale. 
Mais on pent supposer facilement, qu'on aura leve les objections 
de M. de la G-orgendiire en offrant de lui donner dans Teglise a 
construire, les m^mes droits qu'il avait dans celle que Ton vou- 
lait dfemolir. Cela n'est pas prouve directement, mais les faits 
itablis par la preuve forcent a venir a cette conclusion. En eflFet^ 
il est prouvfe qu'on a assign^ k M. de la G-orgendiere dans la 
nouvelle 6glise, un banc de m^mes dimensions que celui qu'il 
avait dans Tancienne, et place dans la mem e partie de I'eglise. 
Oe banc est qualifie de patronal dans les actes de la paroisse en 
1846. Ajoutons a cela, que Tautre droit r^el du fondateur, celui 
d'etre inhum^, lui et ses successeurs, dans le terrain qu'il a 
donn6, est ^tabli par le t^moignage de Mde. Toschereau, le der- 
nier membre de la famille de la Gorgendiiro qui ait et6 en pos- 
session du manoir. EUe declareque deux de ses propr<»s ei^H^ritfi 
sent enterres sous le banc en litige, que son pere et la lujuille 
de celui ci sont inhumes au xneme endroit, ou tout pres de Ik. 
La possessiQu par laiamille de la..Gargendiere du banc en. ques- 
tion, corame banc patronal, a continu6 jusqu'a la vente invoqu6e 
par le demandeur. Le droit a ce banc attache au maneir lui a 
6t§ transmis par cette vente. . II est en outre prouv6 quil ^n a 
pris possesi^ion. Mde. Taschereau declare, qu'apres la vente, 
elie I'a occupe sur I'invitation qu'elle en a re<jije de lui. Sa pos- 
session qui, en loi, aurait ete complete par le seul fait de la 
vente par le sherif, se trouve done prouvee encore d'une manjLere 
snffisante. 

Tels 6tant les faits; en face d'une possession du banc par la 
famille de la Gorgendi^re depuis plus d'un sidcle, 6tait-il permia 
k la Fabriqua de disposer aussi sommaircmeut qu'elle I'a fa t des 
droits du demandeur? Je ne le crois pas. Si Ton cousidire 
Taction du demandeur comme une action en r6int6grande, pour 
se faire remcttre en possession d'un droit r6el dout il a 6t6 d6- 
pouillfe ill^galement, d'une maniere violente et clandQStiijLei on 
conviendra que la d^fenderesse ne pent etre admise a signaler. 
les d6faut8 du titre du demandeur. EUe doit commencer par 



U BANC DB LA KBTNB. 

^g^gjjjjjg^** r6parer Ics suites de Tillfegalitfi qu'elle a commise, en.r6tablissaxit 
"liliWa. ^^ "demandenr dans sa possession, tuis,* si elle pretend' avoir ies 
droits coiitre Ini, qu'elle s'adresse aux tribtinanx, niais qu'elle no 
se fasse pas justice elle-meme. ^ 

J'ai d*jBLUtaut moins de peine k en venir a cette conclusion 
, que la (iovCt Sup&rieure en 1854, dans la cause de la ^abrique 
du Offcp St« Ignace vs. Beaubien, a maintenu une action in factum^ 
dottt le but gtait de se faire decharger de Tobligation de foiimir 
tin banc au d^fendeur, dans Teglise. La Cout, en rendant son 
jugement, s'est exprimee comme suit : 
, •* Quant aubanc patronal, la Cour est d'avis que ce droit 

. 'I subsiste encore, et que celui qui aurait aum6n6 le fonds et 
'■ contribu4 4 la construction de T^glise, pourrait y r^clamer un 
•• banc patronal. 
• V , , -^^jipcii le recours qu'aurait du employer la Fabrique^ c'6tait 
, ;Yu;ie^aQt|o]^ comme celle admise par'^^la Cour Sup6rieure. Elle ne 
, 4e7^t pas se faire justice aussi sommairement qu'elle Ta fait. 
..Pouz tputes CCS raisons, je suis d'avis que le demandeur est 
biem fond6 k demander d'etre remis en possession du banc dont 
la !]f abrique Ta d6pouill6 ilUgalement et avec violence, et que 
cette derndre n'a aucunement justifi6 la oonduite iU6gale qu'elle 
a tenue en cett^ circonstance. 

" The Court, having seen and examined the proceedings, 
. documents and evidence of record, and heard the parties by 
- i^eir Counsel respectively finally upon the merits ; 

" Considering that the plaintiff hath well and sufficiently 
proved his special answer to the defendants first plea of peremp- 
tory exception, and that at the time of the institutioii of the pre- 
selQt action the whole cause of action vested in him alone by 
reason of the dispositions of his late wife in her last will and 
testament, and that the said cause of action never at any time 
vested iii his children as erroneously alleged in the said pleas of 
exception ; the Court doth maintain the special answer and dis- 
miss the said pleas of peremptory exception ; 

" Considering that the said Michel Houde hath proved the 
material allegation of his other plea of peremptory Exception by 
him pleaded, and that, in demolishing and removing the pew 
which'forms the subject of the present action, he acted as the 
paid servant of the other defendant, and that as the present ac- 
" tion is a possessory action and not an action of tresspass, no action 
liea against him in the premises, the court doth maintain the 
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said last meutioned plea of peremptory exception of the said^^ 
Michel Honde, and doth dismiss the present action in so far as 
the said Michel Houde is concerned ; but without costs ; 

'* Considering that the plaintiff hath proved the materia} 
allegation of his declaration, and more particularly that the pew 
particularly mentioned and described in his declaration was at 
the time of the Sheriff's sale to him, the plaintiff, part of the 
Domain and of the Manor House of the seigniory of Descham- 
bault, to wit ; on the fourth day of July in the year one thou* 
sand eight hundred and sixty-four, in the possession of the pro- 
prietors of the said Manor House as a banc patronal and had been 
in their possession from the time of the erection of the first 
church of Deschambault into a parish church, to wit : for a pe- 
riod of ttiore than a century ; 

" Considering that the seignior of the seigniory of Descham- 
bault built the first parish church and thereby became entitled, 
among other privileges, to have the principal pew in such pa- 
rish church, and that by law this right passes to the proprietor 
of the principal manor of the said seigniory ; 

" Considering that the sale of the principal manor bv the 
Sheriff to the plaintiff in this cause vested in him the right to 
the said pew, that this is a real right which confers upon the 
plaintiff all the remedies by law given for the preservation of such ^ 
right; ' 

'* Considering that the defendants, the Cur6 and Marguillers 
of the Fabrique of Deschambault, at the time and in the manner 
particularly set forth and described in the declaration in this 
cause, dispossessed the said plaintiff thereof and demolished and 
removed the said pew ; 

" Considering that the plea of peremptory exception of the 
said Cur6 and Marguillers of the Fabriques of Deschambault is . 
not founded in fact and in law, the Court doth dismiss the same, 
and further doth adjudge and condemn the defendants, theCur6 
and Marguillers of the Fabrique of Deschambault, to restore to 
him, the plaintiff, the possession and enjoyment of the said pew 
[banc patronal) in the said parish church of Deschambault and of 
the space occupied by said pew at the right hand side pf the 
church on entering, adjoining the wall and in front, and to that 
end to remove from the said space so occupied by the said pew 
(bamij9Sitronal)y the pew d^ignated as " Le banc cC(Euvre!\ which 
now occupies the same, and to construct and replace therein at 
their own costs and charges within twenty days from service upon 
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'i^dSSSEiu**^^™ of the present judgment, a double pew of the nature of the 
Dttbeu. one which was by them removed to serve as a banc palromU at 
the place aforesaid ; and in default of so doing within the delay 
aforesaid, he the said plaintiff is authorised and permitted to 
take possession of the said space and to remove and cause to be 
removed therefrom at the costs and charges of the said defeli« 
dants thft said pew " banc cCoeuvre " and to construct or cause to 
be constructed at the place thereof as aforesaid, a double pew 
of the nature of the one removed as aforesaid, and further the 
Court doth condemn the said Cure and Marguillers to pay to the 
plaintiff his costs in the present action." 

La d6fenderesse appela de ce jugement pour les motifs 
suivants : 

L'action allegue : Que le quatre juillet mil huit cent soixante« 
quatre, a une vente par le shf rif sur Dame Marie HSlfine Tas- 
chereau et Louis Tasehereau, son 6poux, le demandeur a acquis 
" une terre d'environ troisarpeuts luoins quolques pieds de front, 
" plus ou moins, sans garantie de mesure precise, sur la profon- 
" deur qu'il pent y avoir en y prenant le premier, le second et le 
" troisidme rangs, formant partie du domaine et manoir de Des- 
** chambault, born6 en front au fleuve St. Laurent, en profondeur 
" au trait quarr6 qui separe hs terres des troisieme et quatrieme 
" rangs, d'un cote au nord-cst a Francois Paquin, et de I'autre 
" c5t6 au sud-ouest a Demoiselle Louise Fleury de la Gorgen- 
" ditire, avec ensemble tous les droits, privileges et profits atta- 
•' ches et inherents a la possession de cette partie du dit domaine 
•* et manoir," qu'il en a pris possession, ainsi que du banc pa. 
troual qui est un banc double, du c6te de Tepitre, le longdumur 
en avant, et de la place occup^'e par icelui, dans Teglise de la 
paroisse de Deschambault, comme faisant partie des droits atta- 
ches a la possession du domaine et manoir susdit, et que les pro- 
prictaires et possesseurs de ce terrain, ses auteurs et predeces- 
seurs, avaient possede comme proprietaires depuis la construc- 
tion de la premit^re ^glise ou chapelle dans la poroisse de Des- 
chambault, pendant a peu pres cent quarante ans avant la vente 
susdite. Que le onze avril mil huit rent quarante-six i une 
assemblee publique des francs tenanciers dument convoqufie, la 
fabrique de la paroisse de Deschambault, avait reconnu que 
Dame Adelaide Elizabeth Fleury de la Gorgendi^re et Antoine 
CTiarles Tasehereau, son epoux, ses auteurs, et alors proprietaires 
d& la susdite partie du domaine et manoir, avaient droit comme 
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teh et comme succesBeur du patron fondateur de la dite 6glise i^j^JS^^ulitt* 
la proprietfi, jonissance et occupation, sans aucune rente ou duSLb. 
redevance annuelle, du dit banc patronal et de la place occup6e 
par icelni, et que la dite fabriquo decida, k la dite assemblee, de 
dgmolir certains ouvrages qui cachaieut la vue de la chairc au 
dit banc. Que proprifetaire avec possession k ce t.tre du dit 
domaiue et manoir, le demandeur comme successeur et ayant 
cause du patron fondateur a, tant par lui*meme que par ses 
auteurs, pendant an et jour et plus de treute ans, et6 en posses- 
sion publique, ouverte et sans inquietation du dit banc. Que le 
dix-buit decembre mil huit cent soixante-et-quatre, les dfefendeurs 
ont, malgr6 ses defenses, d^moli le dit banc et Toat remplacS 
par le banc d'oeuvre. 

Cette demande £tait dirig^e contre Michel Houde, le me* 
nuiffiier qui avait dgfait los bancs pour la Fabrique, et contre les 
appelaats. Us ont diyis6 leur defenses. 

Celles des appelants consistent dans : lo. Une defense en 
fait. 2o. Une exception peremptoire en droit perpetuelle. 

Par cette derniere, ils invoquent les moyens suivant : lo. 
lors de Tacquisition all^gu^e par le demandeur, savoir : le 9 
MoUt 1864. il 6tait commun en biens avec feue liachel Warren 
son Spouse, qui est morte le £0 octobre 1865, cinq jours arant 
Tinstitution de Taction, laissant cinq enfants ; et si le demandeur 
a» avec la propria te, acquis quelque droit a un banc patronal, ce 
droit appartenant k la communaute, .est pass6 pour moitie a ses 
enfants, est indivisible et ne pouvait pas ^tre reclame par lui 
seul. Avec ce premier moyen les d^fendeurs concluaient au renvoi 
de Taction. 2o. En supposant que les auteurs du demandeur 
dans sa propriete et possession de Timmeuble d6sign6 en la 
declaration eussent, d ce titre, joui d'un banc dans la premiere 
Sglise ou chapelle de la paroisse de St. Joseph de Deschambault, 
cette premiere 6glise 6tait depuis longtemps abandonnee, detruite 
ot tomb6e de v6tust6 ; une autre ^glise paroissiale avait et6 cons- 
truite, avec Tautorisation de T6veque dioc6sain et des commis- 
saires pour T6rection des paroisses, au moyen d'une cotisation. 
sur les paroissiens et avec leurs deniers et ceux de la fabrique, 
sans la particii>ation du pr6tendu patron, qui ne pouvait pas, ni 
ses reprSsentants, pour cette raison, poss^der k ce titre un banc 
dans la nouvelle 6glise. 8o. Lors de la construction de la pre- 
IH^re gglise bu chapelle dans la paroisse de Deschambault, 1^ 

3 
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^eS»Vmbauft*P^^^^^P^^ manoir de la seignenrie de ce nom n'etait pas construit 
DuSan. 8ur lu propriet6 d6crite en la declaration. 4o. Le terrain 6ur 
lequel etait construite I'^glise n'avait pas 6t6 donne a Tfeglise par 
le seigneur propriutaire de rimmeuble acquis par le demandeur, 
le 9 uout 1864, mais par feu monsieur Menage, cur^ de Descham- 
bauU. 5o. En 1831 la seigneurie de Deschambault avait 6t§ 
vendue par le sh6rif, separement du pretendu domaine et manoir 
seignourial decrit dans Taction, lesquels avaient cess6 d'etre la 
propriete du seigneur, et par la meme d'etre le principal manoir 
de la dite seigneurie, et tons les droits honorifiques et lucratifs 
dont jouissait le seigneur comme tel, et comme propri6taire du 
principal manoir et du domaine, ^taient passes a TacquSreur de 
la diie seigneurie. 6o. Abolition des droits seigneuriaux on 1863 
par 1(3 depot final du cadastre de la seigneurie de Deschambault; 
la propri6te decrite en sa declaration, tenue depuis en franc aleu 
roiurier, avait cesse, le fut-elle auparavant, d'etre le domaine et 
manoir, et tons les droits lucratifs ou honorifiques qui avaient pu 
y ^tre attaches comme manoir seigneurisi', avaient cess6 de suivre 
la dite propriete, en avaient ete detaches, et n'etaient pas, pour 
cette raison, passes au demandeur. 

Le demandeur a fait, a ce plaidoyer, outre une reponse 
g^nerale, deux r^ponses speciales. L'une en droit par laquelle 
il dit : lo. qu'ayant acquis le domaine et manoir comme chef de 
sa communaute avec son epouse, il a ete seul saisi du droit de 
patronage attacho a cette propriete, que ce droit n'a pu ^tre ni 
divise ni changt"* ni demenbre par la mort de sa femme, et que 
les heritiers de cette derniere n'y pouvaient, avant sa mort, rien 
pretendre. 2o. Que le droit de patronage etant indivisible 
chacune des dift'crentes personnes auxquelles il appartient pent 
seule en demander la possession et jouissance. 3o. Que le 
demandeur §tant propri6taire d'au moins moitie du droit r^clamfe, 
son action ne pent pas etre renvoyee. 4o. O le Taction est en 
reintfegrande, qu'elle ne touche que la possession et non la pro- 
priete du droit en question, et que les defendeurs, qui Tont 
depossede, ne peuvent lui opposer Tabsence de titres au droit de 
patronage, sans meler illegalement le possessoire au petitoire. 

Par son autre rfeponse speciale, il allegue un testament du 
21 juillet 1856, par lequel feue Rachel Warren, son epouse, lui 
legue tons ses biens. 

Les defendeurs out lie contestation, mais out, par une reponse 
en droit, dcmande le renvoi de cette derniere reponse speciale 
du demandeur, s appuyant sur ce que, n'ayant allegue comme 
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son soul titre au banc en question que I'achat du domaine a la ^ J^a'JJbiruu* 
vente par le sh6rif du 9 aout 1864, il ne pouvait pas, par ses Dubi.u. 
reponses sp6ciales, completer sa demande ou y ajonter en invo- 
quant d'autres titres ou d'autres qualitfes. 

Les parties furent enteudues sur les deux rfeponses en droit, 
celle du demandeur et celle des d^fendeurs ; et, le 6 mai 1866, 
elles furent toutes deux renvoyees avec depens. Chacune des 
deux parties a excipe du jugement renvoyant la sienne. 

Examinons d'abord les reponses en droit. 

Premier ement. — lUegalite des reponses speciales par lesquel- 
les le demandeur (intime; allegue le testament de sa femme le 
faisant son legataire universel. 

Uintime a achete, le 9 aout 1864, la propriete a laquelle il 
pr6tend que le droit en question a un banc patronal dans Teglise 
de Deschambault est attache ; en novembre, meme -annee, trois 
mois npres, ce banc est demoli par les appelants ; Tintime n'a 
done cu, d'apres ses propres allegations, qu'une possession de 
trois mois. Pour maintt3nir son action possessoire, il lui faut par 
consequent joindre a sa possession celle de ses auteurs, et comme 
consequence forcee, il lui faut all^guer les titres en vertu des- 
quels il repr6sente ces derniers. Quels sont ces titres ? Est-ce 
Tachat du sh6rif ? II ne lui donne que moitie des droits dont il 
reclame la totalite ; son titre a Tautre moitie est le testament et 
la mort de sa femme. Uallegation dans sa declaration de ce 
testament et de cette mort lui etait aussi necessaire que celle du 
titre du shferif, s'il ne voulait pas borner sa demande a moiti6 des 
droits qu'il r6clamait. Soutenir le contraire serait dire, que le 
mari pent, apres la mort de sa femme, recouvrer en son nom le 
montant entier des dettes dues a la communaute, sans invoquer 
autre chose que le titre de cette derniere, a la dette dont il 
reclame le paiement ; qu'un associe pent, apres dissolution de 
la socifetfe, poursuivre le recouvrement de la totalite d'une dette 
due a la society en n'alleguant que le titre constitutif de cette 
dette h une society qui n'est plus et dont il faisait partie. 

Si Tintimfi veut limiter sa reclamation a moitie des droits en 
question, sa reponse speciale est inutile, et elle doit ^tre rejetSe ; 
si d'un autre cote il pr6tend en tirer quelqu'avantage pour invo- 
quer et se maintenir dans la totalite de ces droits, il lui fallait 
mettre dans sa declaration les allegations que contient sa rt pouse 
speciale. La declaration devait comprendre Tenonciation de ses 
droits a la chose qu'il reclame, sa demande devait etre complete 
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ft.SSibSal'P*'^ elle-mem^, il ne paut pas la compUtex par uue r/spojoute 
^.„. speciale. 

La r^ponse ea droit que riiitim6 a fc^e a Texoeption das 
appelants ayant 6t6 renvoy6e avec d6penfi, il n'est peat-etre pas 
nfecessaire de s'en occuper ; mais, comme on pourrait pr6tendre 
que ce jugement a 6t6 sinon expressSment au moins tacitement 
r§form§ par le jugement final, les appelants croient devoir exa- 
miner Buccintement les trois propositions que contient cette 
rgponse. 

II faut pour discuter les deux premiers moyens que Tintim^ 
y invoque, faire abstraction de la rfeponse sp6eiale et du testa- 
ment qu'il y cite. 

SecondemenL — Droit de Tintimfe, comme chef de la commu- 
naut6 qui Ta acquis, au patronage en question k Texclusion, tant 
qu'il vivra, des hferitiers de sa femme. 

Cette pretention de Tintimfe n'est certainement pas soute- 
nable. Ou preud-il la difference qu'il fetablit entre ce droit et lea 
autres qui ont appartenu a la communaute ? Pourquoi en exclue- 
rait-il les heritiers de sa femme ? Trouve-t-il une difference, sous 
ce rapport, eutre lo patronage r6el qu'il reclame et le personnel ? 
Les jurisconsultes n'en font aucune : les deux, disent-ils, sont 
6galement divisibles, le premier entre les proprietaires de la, 
glebe a laquelle il est attache, le second entre les heritiers du 
patron. II allegue lui-meme dans son action que le patrona^^e 
qu'il y demande est un droit inherent et attache k la propriety 
qu'il y d6crit, et qu'il en est devenu proprifetairo par son acquiai. 
tion de cette derni^re ; c'est done partie de la propriete acquis^. 
Or, cette propriete a fai t partie des biens de la communaut6 entre 
lui et sa femme decedee avantladate de Taction, et ce droit ou 
cette partie de la chose acquise du sh6rif est, comme lo reste^ 
tombe dans la communaute, et, apres sa dissolution, a 6t6 la 
propriete conjointe du survivant et des hSritiers du pr6deced6. 
Le partage seul de la propriety dont il fait partie pent le faira 
6cheoir soit k Tun soit aux autres. 

Troisiemement. — Indivisibility du patronage, et droit k Tun 
de ses proprigtaires en commun d'en demander seul la posse&sioji 
et jouissance. 

Noas croyons avoir 6tabli la divisibility dupatronaga, m&zoa 
rfiel, eutre les proprietaires. Pour que Taction puisse ^tre piortl^e 
par un seul cr^aucier il faut que Tobligation soit indivisible et qaant 
aux cr^anciers et quant au debiteur ; admettons qu'ici alia. 



Heieeoit pas pour le d^biteur, au xaoiiw quant k raxfecution, % f^^J^ 
elle rest quant aux cr^anciers, et, si plus d'un, ils devaient to^s puSLn. 
46 joindre pour en demander Tex^oution. Le demandeur, comme 
proprigtaire de moiti6 de la globe, et par la m6me, de moiti6 du 
patronage, et du droit au banc en question, ne pouvait pas seul 
porter la pr6sente action. Ce point fortifie encore nos arguments 
quant k I'illggalit^ de la reponse sp^cialo. 

Quairi^mement. — Nature de Taction et droit des appelants 
d'invoquer le defaut de titres chez Tintime. 

L'intim6 nous dit : Hon action est purement possessoire, je 
ne Tappuie que sur la possession seule et vous ne pouvez pas 
mettre mes titres en question, ce serait meler le possessoire et le 
p6titoire, ce que la loi defend. 

II n'y a quo celui qui pent prescrire qui ait Taction posses- 
Boite proprement dite, or dans notre droit le patronage ne pent 
pas s'acquferir par prescription. II faut toujours un titre. Quel* 
ques auteurs admettent, il est vrai, que^ si un titre tres ancien 
6tait perdu, on pourrait justifier de son existence par des Merits 
comx>ortant des reconnaissances indirectes, joints k des marques 
ext6rieures dout Texistence remonte a une epoque tres recul^e, 
et k la jouifisance immemoriale dans TEglise des honneurs et des 
distinctions dont jouissent ordinairement les patrons ; mais cos 
memes auteurs ajoutent qn'il faut, dans ce cas, prouver pas 
moins de trois presentations; leur raison est que le seigneur 
comme le patron, a droit k ces honneurs et a ces distinctions, 
que les marques exterieures sont les memes ou k peu pres pour 
les deux, et que la presentation seule distingue les droits de 
patron de ceux du seigneur. 

Ceux desjuristes qui n'exigent pas la production de titre 
on de reconnaissances ecrites cammentent le droit des pays et 
les coutumes ou les servitudes s'acquierent par prescription, et 
encore ne reconnaissent-ils comme donnant des droits au patro- 
nage qu'une possession presque immemoriale soutenue de ces 
trois presentations. 

Dans la pratique, on donne au patron Taction possessoire, 
msiaseulement quand sa qualite de patron est admise. Si elle 
est mise en question, il faut d'abord qu'il en justifie. Ce n'est 
done pas Taction possessoire ordinaire que pout porter le simple 
possesseur, mais une action ou Ton discute le plein possessoire, 
c'estri-dire les droits mfime des parties. 

y^gliseest un domaiue sacr^ qui n'est pas susaeptib^e do 



24 BANC Dfi LA REINE. 

^gJ^SGSjt* propriety priree. A cette regie g^nSrale il existeune exception en 
duSm. faveur du patron et meme en faveur du haut justicier ; mais pour 
pouvoir invoquer Texception il faut que Ton justifie d'abord de 
la quality a laquelle elle s'attache. 

Dans son action en la presente cause, Tintimfe alUgue qu'un 
droit de patronage est attache a la terre qu'il a achet^e du sh^rif 
Lui eut-il suffi de prouver, pour reussir, que ses auteurs avaient 
' joui du banc en question ? Certainement non, car la simple tole- 
rance des appelants ne pouvait pas constituer un titre en sa 
faveur, pas plus qu'en faveur de tont autre paroissien. Et on ne 
contestera pas que, quelque longue qu'ait 6te la possession d'un 
banc par quelqu'un qui n'est ni patron, ni justicier, il nepeut pas 
s'en prfevaloir pour s'y maintenir ; qn'il pent fetre depossede par 
U fabrique et qu'il n'a pas centre elle d'action reelle. 

L'intimg Ta si bien senti qu'il a examine un nombre conside- 
rable de tSmoins pour prouver non pas seulement que ses auteurs 
dans la propri6t6 de la terre designee en sa declaration avaient 
poss6d6 un banc dans T^glise, mais qu'ils avaient acquis ce droit 
pour avoir dot6 et construit r6glise. 

Cinquiimement. — L'intim6 appuie, dit-il, sa demande sur la 
possession seule, et Thonorable juge, en rendant le jugement, a 
dit qu'il Tavait prouvee. 

Voyons quelle est la preuve. 

La terre, manoir ou glebe auquel on pretend que ce patro- 
nage, ce droit au banc en question comme en faisant partie, 
appartient, a 6t6 acquis par Tintimg, le 9 aout 1864, a une vente 
par le sh6rif, sur Dame Marie Helene Taschereau. Cette derniere 
poss^dait la terre en question depuisle Snovembre 1860, 6poque 
ou sa mere, Mdme Antoine Charles Taschereau, n^e Adelaide 
Fleury de la Gorgendiere, la lui avait donnfee, et pendant les 
quatre ans aprfes que Marie Helene Taschereau a §te proprietaire 
de cette terre et I'a poss^dSe, elle n'a jamais possedfe le banc en 
question dont a toujours joui sa mere comme proprietaire. 

Ces faits sont prouv^s par les depositions de plusieurs 
temoins. 

Ainsi cette possession du banc par ses auteurs sur laquelle 
Tintime fonde ses droits, son auteur immediat ne Ta jamais eue 
pendant les quatre ans qu'a dure sa possession du domaine ou 
manoir. II n'est done pas vrai que ses auteurs proprietaires de 
la terre qu'il a acquise en ont toujours joui comme tels. II ne 
peut etre qu*aux droits du proprietaire qui Ta immediatement 
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pr^c6d6. Or, ce dernier ii'en a jamais eu ni r6clam6 aucun. ^g^Jg^BJ^ 
L'intim^ lo savait si Men qu'il s'est donne garde de Vexaminer j^JS^xu 
comma tgmoin. 

L*Intim^ avail invoqa{* par sa declaration une reconnaissance 
par les francs tenanciers de la paroisse, a nne assemblee pnblique 
tenue le 11 avril 1846 et duemeut convoqafie, dn droit an banc 
en question, comme banc patronal, en favenr d'un de ses pr6d6« 
cessenrs dans la propriete qu'il a acquise du sh6rif. II ne produit ' 
que le proces verbal d'une assembl6e du bureau ordinaire des 
marguilliers, corps qui n*a ni le pouvoir ni Tautoritt de lier la 
fabrique par une semblable declaration. Si la concession d'un 
pareil droit est une alienation que ce bureau ne pourrait pas con- 
sentir, la reconnaissance par lui de ce meme droit ne lie pas la 
fabrique d'arantage. 

Bien plus, il est prouv^ que cette pretendue reconnaissance 
a 6t6extorquee par feu Antoine Charles Taschereau, et ce n'est 
que depuis cette ^poque que la plupart des tfemoins ont entendn 
donner la qualification de patronal au banc en question. 

On n'avait mis en question que tout recemment le droit que 
lo seigneur, en cette seule qualite, avait i un banc dans les gglises 
paroissiales. M. Taschereau n'a pas cru avoir accompli un acte 
vnlgaire de diplomatic en imposant a des personnes respectables, 
mais on illettrees ou sans connaissances l§gales une expression 
dont elles n'appr6ciaient pas la port6e, pas meme peut-^tre la 
signification. 

An reste, qu'est-ce que cette pretendue admission que le 
banc en question etait patronal ? Mde. Taschereau, qui en jouis- 
sait alors, comme elle le dit elle-meme, en vertu d'un arrange- 
ment de famille, etait la petite fiUe de M. de la Q-orgendiere. 

II est impossible de trouver Id Tadmission de Texistence du 
patronage reel que reclame Tintimg. A cette epoque, il est vraii 
M. Taschereau etait en possession de la propriete connue sous 
le nom de manoir seigneurial ; mais cela ne prouve pas que le 
droit au banc fut attache k cette glebe et que le patronage ftit 
autre que personnel. 

L'intime invoque un patronage r6el, c'est-a-dire, attache k 
son immeuble dont il est un accessoire, dont il fait pour ainsi 
dire partie et qui, sans stipulation expresse, passe avec Tim- 
meuble a Tacquereur de ce dernier. 

Betranchons dans Tenquete tout ce qui ne peut que prouver 
ia creation du droit meme, telles que la contribution k la con- 
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^^•strticfion de la premidre figlise, la terre donnfie ponr sa dotation, 
DttbUm. ^tc., etc., preuve ilUgale a laquelle les appelants ont inutileraent 
objcctfe, et que ne pouvait pas faire rintimfe sur nne demande 
oii il n*all6gnait que la possession, et que reste-t-il ? que les 
de la Gorgendidre, seigneurs de Descharabault, out toujours joui 
d'un banc dans Teglise ; que depuis la rente de la seigneurie 
en 1831 et son acquisition par une personne n'appartenant pas k 
Tfeglise de Rome, leurs hfiritiers ont continue a jouir de ce banc 
qui 6tait connu de tout le monde comme (e banc SeigneuriaJy et 
auquel on n'a entendu donner une autre appellation qu'en 
1846 ; que Ton a rendu ^ ces seigneurs et a leurs lifiritiers des 
honneurs, accorde des privileges et des presfeances dans Tan. 
denne et dans la nouvelle 6glise, et qu'en m^me temps qu*il8 
occupaient le banc, recevaient ces marques de distinctions et 
jouissaient de ces privileges, ils poss6daient aussi une terre appeUe 
et que Ton paraitrait avoir connue comme le domaine et le 
manoir seigneurial. Est*ce la la preuve de Tezistence d'an 
droit de patronage attache a la terre en question ? Ce banc, oes 
privileges, ces distinctions, ces honneurs n'appartiennent-ils pas 
figalement au patronage personnel ? Bien plus, n'appartenaient- 
ils pas tons au seigneur haut justicier ? (Beglement du conseil 
supferieur du 8 juillet 1709, Edits et Ord. vol. 2, p. 155). Quoique 
les droits honoriiiques et lucratifs du justicier aient disparu avec 
sa justice, k la conqu^te du pays, les seigneurs n'ont-ils pas par- 
tout continue k jouir de ces honneurs, de ces privileges et de ces 
droits dans les 6glises jusqu'a la decision de la question, en 1851» 
dans la cause de Larue vs. La fabrique de St. Paschal ? et dans 
maiutes seigneuries beaucoup plus tard,dans quelques-unes m6me 
jusqu'a Tabolition des droits seigneuriaux ? Et Ton voudrait 
s'appuyer sur cette tolerance d'une fabrique pour revendiquer 
un patronage reel ! Mais depuis quand cette tolerance des fabri- 
ques a-t-elle pu constituer un titre ? 

Les appelants soumettent que TintimS n'a pas prouv6 I'ezis- 
tence du patronage r6el qu'il reclame, et que les allegations 
memes de sa declaration ne lui permettaient pas cette preuve. 

Passons maintenant a Texception des appelants. 

Ils y alleguent d'abord Tacquisition de la terre a laquelle 
on veut attacher ce patronage par la communaut6 entre Tintim^ 
et sa femme, la mort de cette demidre avant rinstitutioh de la 
pr^sente action, etc., etc. 
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Comme nous avons deja examine cette question, nous ne ^ewu!!^i»ttu' 
nous y anreterons pas. duSL*. 

DisouR^ neanmoins, que les appelants avaient interet a ce 
que le demandeur enon^^t clairement el correctement ses droits ; 
et, en supposant qu'il put porter Taction seul, comme proprifi- 
taire de la moitie du patronage, il eut du dire que c'6tait a ce 
titre qtf il le rfeclamait, et non en se pr6tendant, comme il Ta faitt 
proprietaire de la totalitfi, en vertu d'un titre qui ne lui donnait 
qu'une moitie. L'action avait 6t6 si^ifi^e le 26 octobre ; le tes- 
tament n'a Hk enregistrg que le 31 du meme mois, les appelants 
n'en pouvaient pas connaitre Texistence quand ils ont remis leur 
defense a leur procureur. 

Sixiimement.'-Lei> premiere chapelle ou figlise dans la paroisse 
de Deschambault a 6t6 abandonn^e parce qu*elle tombait de 
xktnstk ; la nouvelle a 6t6 construite sur Tordre et avec la sanc- 
tion des autorit^s ex^clesiastiques et civiles par les francs-tenan- 
ciers de cette paroisse a leurs seuls frais. Le droit de patronage 
du seigneur de Deschambault, s'il existait dans la premidre 
eglise di raison de sa construction, n'existe pas dans la nouvelle. 
Pour I'y conserver il lui eut fallu construire cette derniere k ses 
frais. 

On ne pent ici devenir patron foudateur qn*aux termes de 
I'Edit de mai 1679, commun6ment appel6 Edit des dimes. (Edits 
et Ord. vol. I, p. 232.) Le patronage, dans toutes les feglises qui 
ne sont pas construites par le patron, appartient a I'^v^que dio« 
cisain. (Arr^t du 26 mai 1699. Edits et Ord. voL I, p, i79.) 

Ainsi, tandis qn'en France il pouvait y avoir trois patrons a 
la foifl : celui qui avait fourni le fonds, celui qui avait dot6 TSglise 
et celui qui Tavait construite ; ici il ne pent y en avoir qu'un, qui 
doit fournir le fonds et l'6difice. Avant Tabolition des droits 
seigneuriaux, le seigneur, pourvu qu'il remplit ces deux condi- 
tions, 6tait preffere ; dans ce cas le i)atronage devenait r6el et 
seigneurial, et fetait attache an principal manoir do son fief. 

Celui que la construction d'une 6glise en avait fait patron 
en France devait, pour conserver son droit, la reconstruire quand 
il en 6tait besoin. Dans notre droit, ou deux conditions sont re- 
qnises pour etre patron, il faut les remplir toutes deux ; faire une 
senle des deux choses ne confgrerait aucun droit. D'ou il suit 
qn'ici, comme en France, si le patron ne reconstruisait pas Tfiglise, 
une des deux conditions de Texistence de son patronage, il le 
perdrait, en supposant meme qu'il eut fourni le fonds. 

4 
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^fchl^blSdl* I^* premiere 6glise paroissiale de Deschambault est disparae 
i>auaa. dcpuis longtcmps ; celle dans laquelle rintimfi prfelend, a litre 
de patron, avoir un banc, a 6t6 construite avec I'autorisation de 
r^veque diocesain et des commissaires pour I'erection des pa- 
roisses, an moyen d'une cotisation I6galement impos^e et pr6le- 
T6e snr tons les francs-tenanciers. 

II est aussi prouy6, ce que les appelants croient nn fait im- 
X>ortant, qu'ancnn des mat^rianx de Tancienne 6glise n'a et6 
employ^ dans la construction de la nourelle. 

Mais, nous dit Tintimg, vous n'avez pas d^moli Tancienne 
6glise parcequ'elle 6tait trop vieille, mais parcequ'elle 6tait trop 
petite. Et Thonorable Juge, qui a decide la cause, a adopts cette 
rfeponse en appuyant sur Torgueil que nos populations rurales 
mettent dans ces constructions. 

Les appelants rgpondeut a cette objection par le dfecrSt de 
r^veque et le rapport du commissaire envoyfi par lui sur les lieuz 
pour constater, entre autres choses, si Tfeglise ne pouvait etre r6- 
par6e et si elle 6tait trop petite ; et qui dit : Que tiglise actuelte 
de la diie paroisse fie$i plus^ d raison de vStustS, susceptible de rSpa- 
rations ; et en r6f6rant a Tenqufite orak, tant celle de Tintime 
que celle des appelants, qui 6tablit que la vieille 6glise §tait dans 
un 6tat de mines lorsqu'on a construit la nouvelle. 

Peut-il rester des doutes sur la nScessit^ de la reconstuc- 
tion de cette §glise ? 

Que le propri6taire du domaine et du principal manoir n'ait 
pas fait les frais de cette reconstruction s'explique assez par la vente 
que faisait le sh6rif des trois quarts de la seigneurie, le 7 juin 
1881, 3i la foUe enchere de son proprifitaire, Louis Fleury de la 
Gk)rgendiere, et par Tadjudication pour la somme de ,£1,605, a 
M. Henry Black, qui n'appartenait pas a cette religion, de cette 
partie de la seigneurie de Deschambault, son acquisition vers le 
m6me temps de I'autre quart, et la date de la construction de 
rSglise qui n'a eu lieu que plusieurs annfees plus tard. 

Les appelants concluent que, y eut-il eu originairement droit 
de patronage en faveur du seigneur de Deschambault dans la 
premiere 6glise, ce droit n'existe plus dans la nouvelle. 

Septiimement. — Pour etre patron, il faut dans notre droit non- 
seulement construire I'^glise, mais donner le fonds sur lequel 
elle est construite (Edit de mai 1679 sus-cit6). Or Tiglise actuelle 
est construite sur un terrain d'une assez grande Stendue que la 
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fabrique tient de la libSralite de M. Manage, cur6 de la paroisse^ ^b^SSJuu* 
et non du seigneur. Daw 

La pidce 32 du dossier contient trois documents (admis et 
prourfes par la piece 128 du dossier. Cette piece 32 est un acre 
de d6p6t au greffe du notaire Plants, le 18 juin 1782, de ces trois 
documents. 

Un de ces documents est un proces-verbal d'arpentage par 
Mtre. Plamondon, arpenteur, le 9 avril 1745, de la terre de trois 
arpents de front, au nord du chemin royal, appartenant k la fa^ 
brique de Deschambault, dont il est a plusieurs reprises fait 
mention dans Tenquete, et qui paraitrait avoir 6t6 donn^e & la 
fabrique par le seigneur avant cette date (9 avril 1745). Ge n'est 
point sur cette terre qu'est construite T^glise actuelle, mais sur 
un autre terrain entierement s6par6 et qui, d'aprds la preuve 
n'en a jamais fait partie. L'ancienne ou premiere fijlise n'6tait 
pas non plus construite sur cette terre> 

Yoici les deux autres documents : 

** Je donne k Monsieur Manage le terrain qui consiste dans 
** le verger, et tout celui qui se trouve depuis le dit verger jus- 
" qu'a la rividre, sans en rien rfeserver, pour en jouir comme lui 
'' appartenant en propre, fait a Qu6bec ce vingt-huiti6me sep* 
^* tembre mil sept cent quarante-six. 

" DELAQORaENBlfeRE." 

** Je donne en proprifetfe a Monsieur Manage, cur6 de la 
** paroisse de St. Joseph, le terrain qui consiste dans le verger 
** entour^ aujourd'hui de pierre sur les quatre faces et tout' celui 
** qui Be trouve depuis le dit verger jusqu'^ la rividre, sans en 
** rien rfeserver, pour en jouir comme lui appartenant en propre, 
^ fSut k Quebec ce 26dme mars 1749. 

" DELAQOBOENDlfeRE." 

G'est sur les terrains mentionn^s et d6sign6s dans ces deux 
Merits que se trouve la nouvelle 6glis6, et qu'6tait Tancienne, cette 
demiere plus au sud de 20 k SO pieds que la nouvelle. 

Far un testament en date du 5 mars 1767, ratifie tons les ans 
jusqn'au 5 juin 1773, M. Manage, le donataire mentionn§, 
dans les deux 6crits ci-dessus transcrits, fait les appelants lega- 
taires de tons ses biens-meubles et immeubles et sp6cialement 
<f «n ierrain qui commence proche de tiglise et va se terminer au che* 
min du roi, "et de son verger^ tel qu'il sera k la mort de M. de la 
Gorgendiere et dont la fabrique ne pouvait prendre possession 
qu'alors. Par soufiHseing priv6 du 2 f6vrier 1762 M. Manage 
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^^,^^« j^* doniie Tusufruit a M. Louis de la Gorgendiere de ce meme verger 
Dubtau. T.^'^J declare avoir acquis du pore de ce dernier. 

Dans cet ecrit, M. Manage appelle M. de la Gorgendiere le 
fondateur et syudic de Teglise. Cost sans doute celte d6cla- 
ration qui a engage Tintime a le produire ; mais qu'en peut-il 
tirer ? Est-ce que les declarations de M. le Cure peuvent lier la 
fabrique ? 

M. Manage est mort lougtemps apres, sans avoir r6voqu6 son 
susdit testament. 

L'avocat de Tintimg, pour sortir, en Cour Inf^rieure, de 
Timpasse ou le mettait cette partie de la defense, a pr^tendu 
qu'il n'y avait k cette epoque, personne pour accepter le don par 
M. de la Qorgendiere des terrains d^sign^s aux susdits denx 
Merits. 

L'honor^able juge qui a maintenu Taction, » senti lui-m^me 
qu*il lui fallait toumer cet obstacle ; et voici les termes dont il 
s'est servi en rendant le jugement ; 

'^ Quelques obstacles out du s'opposer au transfert du terrain 
'* a la paroisse ou bien quelque raison, connue de la paroisse et 
' " approuy6e par elle, a du engager M. de la Gorgendiere k 
" donner ce terrain au cur6, M. M6nage. On ne pentj sans faire 
^ insulte k Tintelligence et k la connaissance des affaires des 
" aulorit6s ecclesiastiques supposer qu'ellcs ignoraient Tfetat de 
** choses existant lors de la d^dicace de T^glise, ou qu*elles n'en 
** 6taient pas satisfaites." 

Hepondons d'abord a Tavocat. La paroisse de St. Joseph de 
Deschambault avait 6t6 6rig6e et canoniquement et civilement 
le 20septembre 1721. (Edits etOrd., Vol. 1, p. 447) ; le 6 octobre 
1735, un cur6, M. Manage lui-meme, avait 6t6 nomine par T^v^ 
que k la cure de cette paroisse ; plus de quinze ans auparavant 
trois marguilliers avaient 6te nommes par T^veque, et leur nomi- 
nation confirmee par le Conseil Sup6rieur (Edits et Ord., Vol. 2, 
p. 107). Peut-on dire qu'il n'y avait personne pour accepter pour 
la paroisse le don de ces terrains ? line declaration du seigneur, 
remise au marguillier ou au cur^, par laquelle il eut dit qu'il les 
donnait a la paroisse ou a la fabrique, n'eut-elle pas 6t& un titre 
en faveur de cette derniere ? qu'a-t-il fait de plus en faveur de 
M. Mfenage ? 

Nous avouonsque les suppositions de Thonorable juge, pour 
refuser & des ecrits clairs et prfecis leur force et leur effet, nous 
fetonnent. Quels obstacles pouvaient s'opposer a la donation 
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de ces terrains a la fabrique, quand il n'y en avait pas a celle de 'SeSJlmTiuit* 
la terre de 3 arpents sur 80 au nord du chemin ? Pourquoi cette j^SLx^ 
derniere n'a-t-elle pas i^galement 6t6 donn^e a M. Menage ? 
Pourquoi est-elle passee directement a la fabrique ? Le don fait 
par M. Menage de Tusufruit de la plus grande partie de ces 
terrains au fils de son donateur, 6tablit bien qu'il en avait la 
propri6te pleine et entiere ; il repousse I'idfie de tout fidfei- 
commis tacite. Mais, nous le repetons, TSrection de la paroisse, 
la nomination de marguilliers, et celle d'un cur6 n'etablissent- 
elles point Tabsence de tout obstacle a une cession de ces terrains 
par M. de la Gorgendiere a Teglise ? 

Les autorites eccl^siastiques nignoraient pas T^tat des cboses, 
elles en £taient satisfaites. 

Le seigneur donnait une terre de 8 arpents sur 80, il faisait 
faire la chaux, payait les masons et charpentiers, c'^tait tout ce 
que Tautorit^ civile avait exig6 de lui (Edits et Ord., Vol. I p. 
447) ; les autorites eccl^siastiques n'en ont pas exige davantage. 
Bien plus, par le titre m^me de Tarr^t duConseil d*£tat,il parait 
que le r^glement du 20 septembre 1721 qu*il confirme avait 6t6 
fait par le gouverneur et I'eveque conjointement. Le seigneur 
n'avait pas oflFert de donner le fonds sur lequel Teglise devait 
etre construite et on ne Tavait pas exige. 

HuitiememenL'—Tz.r la vente de la seigneurie en 1831, ce qui 
jusqu'alors avait kik le manoir du fief a cesse de T^tre, le patro- 
nage a cess^ d'y etre attache et est passe au nouveau manoir. 

L'art. 7 de TEdit des dimes fait seigneurial le patronage qu'il 
cree, il Tattaclie k la seigneurie meme ; mais il no veut pas qu'il 
soit morcel6 avec elle, il le fait passer avec le principal manoir 
parce qu'avec ce dernier se trouve toujour s sinon la totality au 
moins la plus grande partie de la seigneurie ; parce que dans les 
successions le droit d'ainesse le faisait passer avec la plus grande 
partie de la seigneurie au fils aine. 

11 n'a fait que ce qu'avait d6ja rfegl6 la jurisprudence, qui, 
lorsque le seigneur etait patron, donnait le patronage a celui de 
ses successeurs auquel 6ch6ait la plus grande partie du fief et 
qui, 4 ce titre, prenait le principal manoir. Les auteurs qui ont 
6crit sur la question, pour exprimer cette regie de droit se 
servant indifiF6remment des termes plus grande partie du fief ou 
principal manoir. 

Le manoir n'est pas la rfisidence du seigneur, mais le lieu 
ou se font les prestations des censitaires. II pent avoir plusieurs 
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*&2harau*Iii1' residences dans son fief et hors de son fief, il ne pent avoir qu'an 
DobLo. manoir et ce dans les li mites da fief m^me. II n'y a pas de 
manoir sans fief. Anssi, le litre de sh^rif excepte de la vente le 
domaine, il n'en excepte pas le manoir. 

Neuviemement — Si, comme le prfetendent les appelants, Tart. 
7 de TEdit des dimes fait du patronage qn'il mentionne nn droit 
seignenrial, ce droit, ayec tons les autresde sonespece, adisparu 
avec Tabolition de la tennre en censive. 

L'acte 18 Vict., ch. 8, a la section 14, abolit tons les droits 
honorifiques des seignenrs ; or il n'en existait pas d'antres en 
lenr favenr qne cenx resultant dn patronage attache h lenr 
seigneurie. Si on nous objecte que le patronage est plut6t lucra^ 
tif qu'honorifique, entre autres quant an banc et aux s6pultures» 
nous rfepondrons qu'il n'y a que le caractfere seigneurial du 
patronage qui a disparu ; que n'y ayant plus de fief auquel il put 
etre attach6 et dont il put faire partie, il a perdu sa quality 
seigneuriale pour devenir patronage ordinaire, il s'est d6tach6 du 
manoir pour s'attacher k la personne, on en d'autres termes il a 
ces86 d'etre r6el et est deveuu personnel. 

jDixiimenient, — Le seigneur de Deschambault n'a jamais 6t6 
patron de I'eglise de cette paroisse. 

L'article 6 de I'Edit des dimes ci*des8Us cit6, exige dent 
choses pour la creation d^un patronage dans une ^glise : aum6ner 
le fonds et faire tons les frais du bSltiment, c'est-^-dire donnerun 
terrain et y construire Tfeglise. II n'exige point la dotation. Le 
seigneur n'a, par Tart. 7, qu'un droit d'etre pref6r6 en faisant les 
tnemes choses. 

Le seigneur de Deschambault n^a ni aum6n6 le fonds ni fait 
tons les frais du b&timent. Iln'aquedot6 I'eglise, en lui :!cn- 
nant une terre de 8 arpents sur SO, et contribu6 aux frais d sa 
construction en faisant faire la chaux et en payant les masons et 
charpentiers. Tons les matSriaux pour la construction de r6gli£;e 
ont 6t6 fournis par les habitants qui out en outre 6quarri le hx^. 
Le fonds sur lequel I'eglise a 6t6 construite est restS la propri6t6 
du seigneur qui, plus tard, I'a donn6 a un stranger avec une plus 
grande 6tendue de terre I'avoisinant. (Edits et Ord. vol. 1, p. 447 
et vol. 2, p. 607 et 508.) 

La loi est explicite ; elle impose deux conditions k robtention 
du droit de patronage. II faut y satisfaire et remplir les deux 
obligations qu'elle impose. Elle ne reconnait pad de compensa* 
tion, on n'en pent pas faire. Ainsi la dotation ne pent pas rem^ 
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placer ranmonage du fonds, ni les frais de constrnction. Inutile ^^Ji'jSuau 
de fairc des suppositions, la loi est claire, on n'a pas satisfait k Duf^aa. 
ses exigences, on n'a pas pu par consequent obtenir ce qu'elle 
n'accorde qu'A ce prix. II est n^anmoins facile d'expliquer 
pourquoi M. de la Gorgendiere a pr6f6r6 doter Tfeglise qu'au- 
mdner le fonds et la construire. D'abord la terre qnll donnait 
avail a cette 6poque, en 1722, bien pen de valeur, et valait pour 
lui beaucoup moins que ce qu'il n*a pas fourui ; puis le patronage 
ne pouvait ajouter aucun privilege, aucun honneur, aucun droit 
a ceux qu'ils tenaient deja a titre de justicier. 

Le motivfe du jugement declare que la construction seule de 
I'eglise donne droit au patronage. Contrairement, nous ne dirons 
pas k la preuve, car il n'en a pas ete faite sous ce rapport, et en 
eut-on faite une, elle eut 6te, comme nous Tavous d6ja dit, illegale, 
mais contrairement k I'^nonciation qui se trouye au rdglement 
pour Tferection de la paroisse de Deschambault, (Edits et Ord., 
Vol. 1, p. 447), il assume que le seigneur a construit T^glise, tan- 
dis qu'il n'a que fait faire la chaux et pay6 les masons et char- 
pentiers. On n'y fait aucune mention du fond sur lequel Tfeglise 
a 6tfe batie. L'Honorable juge en pronon<?ant le jugement a admis 
que les habitants de Deschambault et de la Ghevrotidre avaient 
largement contribu6 a cette construction ; mais il faut supposer 
a-t-il dit, que Taide qu'ils ont donn6 au seigneur, ils la lui devaient. 
Pourquoi cette supposition d'une dette au seigneur quo rien 
n'etablit, que rien meme ne pent faire prfesumer ? Si Tobligation 
des habitants de sa seigneurie d' aider le seigneur a la construc- 
tion de cette 6glise eut exists, qu'eut-il fet6 besoin de les y obliger 
par le rdglement ? Puis comment supposer semblable obligation 
envers le seigneur de Deschambault par les censitaires d'une 
autre seigneurie, celle de Lachevrotiero. Le rdglement lui-mdme 
repond a cette supposition. II charge les habitants de Descham- 
bault et de Lachevrotiere de partie de la construction de cette 
Sglise parce qu'elle doit leur servir cCiglise paroissiale, (Edits et 
Ord. Vol. 1, p. 447 et voir surtout vol. 2, p. 507 et 608.) 

OnziememenL — Le demandeur n'a pas prouvfi le titre qu'il 
allegue et sur lequel il fonde ses droits. 

Nous avons d6jA vu que, entre I'acquisition all6guee par le 
demandeur et la demolition du banc, il ne s'est pas 6coul§ quatre 
mois, qu'il lui fallait par 1^ m6me, pour avoir Taction possessoire, 
joindre a sa propre possession celle de son auteur ; et que pour 
cet objet, il lui fallait all6guer et prouver son titre. II I'a senti lui- 
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^^^^^^^•infime. Mais sa d§claration dit qn'il a achetg le 4 juillet 1864, et 
Dab^an. ^ pfoduit pouT piouver cctte allegation uii titre par lequel il 
appert qu'il n'a acquis que le 9 aoiit 1864. Peut-il rfeussir ? sa 
position n'est-elle pas la nieme que s'il poursuivait le recouvre- 
ment du montant d'un billet promissoire qu^il alldguerait etre du 
4 juillet et qu'il en produirait un du 9 aoiit ? 

Le jugement contient la meme erreur. 

Les appelants soumettent les propositions et autorites sui- 
rantes : 

PreviieremetU, — Cremieux, action possessoire. p. 449, No. 410. 

1. Chitty on Pleading, pp. 556 and seq., as to departure in 
replication from material allegation in declaration. 

Gould Pleadings, pp. 453, 454, part III, sect. 66, 67. 

Stephen Pleadings, ch. II, sect. VI, p. 405. 

1 Lower Canada Jurist, p. 39, McGoey vs. Griffin. 

12 Lower Canada Reports, p. 92 Gault et aL^ vs. C6te. 

Secondement. — Patronage se divise entre h^ritiers. 

Guyot, Rep. vbo. patronage, p 670 § XL 

Nouveau Denizart, vbo. droits honorifiques, p. 801, col. 2, § 
V. No. 2. 

Lacombe, Recueil de juris, canonique, vbo. patronage, p. 87, 
ch. II, No. 4, col. 1, p. 38, col. 2, No. 8. 

" Le patronage r§el suit le possesseur de la terre a laquelle 
*' il est attache ; et, s'il y a plusieurs h^ritiers, chacun y a droit 
" Ijour la portion qu'il a en la terre." 

2 Chopin, domaine, p. 510, No. 13, vers le milieu. 

1 Mar6chal, par Danty, pp. 17, 58, droits honorifiques. 

Tfoisiemement. — Durand de Maillane, Diet, de droit canoni- 
que, vbo. complainte, p. 591, col. 1. 

" II faut observer que quand plusieurs contendants pr6ten- 
" dent au meme benefice, la complainte ne se divise pas." 

Qualriemement. — Peut-on acquferir patronage par prescrip- 
tion ? 

Nouv : Dfenizart, vbis. droits honorifiques § III, No. 6, p. 292. 

" Doit-on admettre exception a ce que nous venous de dire, 
" relativement a Tefiet de la possession dans les Coutumes qui, 
*^ comme celle de Paris, d^cident que la possession meme decent 
" ans et plus ne suffit pas pour acqu6rir une servitude ? 

" Comme les diiferents droits honorifiques dus par rSglise, 
" nous paraissent etre de viritables servitudes, il nous semble 
" qu'il faut y appliquer les dispositions des Coutumes dont 11 
" s'agit. " 
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Concile de Trente, Session 26, de refonnatione, cap. 9, Bene-^'^^J^^^^^ 
ficia e clesiasiic / redigunlur in serviiutem juris patronaltts. Dabtaa. 

Ferriere, patronage, ch. Ill, Nob. 65 et seq. ; pp. 57, 68. 

Lacombe, recueil de juris, canonique, vbo. patronage, ch. 
Ill, No. 8, p. 88. 

Guyot, Rep. vbo. patronage, p. 664, § VII. 

Nouv : D^nizart, vbis. droits honorifiqnes, p. 290, col. 1, 
No. 3. (faut titre ou quality.) 

M^me auteur, vbis. banc d'6glise, p. 161, col. 1, No. 8. 

" Mais aussi le droit d*avoir un banc dans le chceor n'etant 
*' que la suite et la consequence des qualitSs dont nous avons 
" fait mention, on voit que Ton pent pas acqu6rir par prescrip* 
" lion le droit d'avoir un banc dans le choeur, du moins ce droit 
'' seul et isole. On ne pourrait le prescrire qu'autant que Ton 
" aurait prescrit la quality qui est la cause pjroductive du droit. 
" Ainsi, par quelque laps de temps qu'on ait poss6d6 un banc 
'' dans le chceur, on n'a pas acquis le droit de le conserver, si 
** Ton ne prouve qu'on a reellement quality pour en jouir." 

Lacombe, recueil de juris, canon, vbis. droits hoixorifiques, 
p. 265. col. 1, No. 9. 

" Hors le patron et le haut-justicier, les droits honorifiques 

" de rSglise n'appartiefnent pas de droit a aucun autre 

" S'ils ont banc dans le choeur, ce n'est que par tolerance ou 
" usurpation, et non de droit," 

1 Mar^chal droits honorifiques pp. 22, 207. 

2 Marechal p. 428, lere observation de Danty. 

'' Tons les autres (que patron et fondateurs) s'ils en jouissent 
*' (banc et autres honneurs) doivent dtre regard^s comme des 
'' udurpateuTs, parce que la possession ne leur pent attribuer 
" ces sortes d'honneurs : ainsi le cur6 a droit de les refuser de 
" sa seule autorite. 

Ferridre patronage p. 169, ch. 8 — p. 66, No. 64. 

Ferriere Diet, de droit, vbis Banc d'^gUse p. 272, col. 2. 

Action a porter. 

Bacquet droits de justice, ch. XX, p. 129 (Edit 1688) Nos. 1, 
4 et 8, p. 131 remarque : 

/'Question d6battue entre deux seigneurs, le dfefendeur 
" pr6tendait que le demandeur n'avait pas la complainte ; le 
" demandeur (No. 8) disait d6fendeur admet que demandeur 
*• patron ou le*lie et continuait : " S'il en 6tait d'accord, le de- 
«' mandeur indubitablement 6tait foiid6 en sa complainte : s'il le 

6 
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^Sh^alYiiV" deniaitjustement, les parties aVaient §te appointees 4 frcrire, 
" informer et produire, parceque (disait-il) le droit de patronage 
" se pourrait vferifier par titres^ etc." Voir p. 181, remarqnes. 
'' A regard des bancs la^complaante n'a lieu que pour le patron 
** et fondateur et seigneur haut-justicier." 
Meme auteur, ch. 29^ p. 226, Nos. 9. 10. 
Nouveau D6nizart, vbis Banc dans T^glise $ YI, No. 2, 
p. 179, col. 1. 

" Quant a Taction par laquelle on pent se pourvoir, en cas 
'* de contestation sur le droit de jouir d'un banc, plusieurs de 
" nos auteurs ont dit, d'apr^s Mar^chal, dans son Traite des 
" droits honorifiques, qu'il n'appartenait qu'au patron ou au 
" seigneur haut-justicier seul, de former la demande en com- 
" plainte et r6int6grande, k raison de leur banc dans le choeur. 

'* Mais il ne faut pas confondre Taction en complainte et 
'* r6int6grande, proprement dite, et au soutien de laquelle on 
'' n'alldgueq^'une possession annale, avec Taction en complainte, 
" ou Ton discute ce qu'on appelle le plein possessoire, et lots de 
'' laquelle on conclut k 6tre maintenu dgfinitivement en la 
'* possession ou Ton est, et que Ton appuie tant de titres que de 
'* faits possessoires. Cette action est re^ue dans les contestations 
" qui s'61event au sujet de banc, ainsi qu'on pent le voir par les 
" arrets que nons avons rapports $ lY. II semble meme que ce 
" soit la plus convenable : une place dans les gglises n'^tant pas 
*^ susceptible d'une propri6t6 absolue, telle que celle qu*on a 
" d'une maison ou d'un champ." 

Nouv : D6nizart, vbis : droits honorifiques, p. 808 et p. 804, 
admet complainte par qui a droit auz honneurs, savoir : patron et 
haut justicier, mais ne Taccorde point auz autres ; d'ou il suit 
que si, comme dans le cas present, la quality est ni6e, il faut 
d'abord T6tabUr. 

Ordonnance 1667, titre XY, en matiere de complainte pour le 
possessoire des b^nifices ordonne T^nonciation dans Taction et 
dans la d6fense des litres et qualitis^ et fait assez voir par \k que, 
dans toutes les choses qui ne sont pas susceptibles d'une vraie 
propri6t6, la complainte et la r6int6grande entrainent Tezamen du 
droit mfime k la chose, c'est-sL-dire des titres aussi bien que de 
la possession. 

Ferriere, droit de patronage, ch. YII, Nos. 4, 6, 6. 

" II semble n^anmoins que pour banc dans le dhcBur et i>our 
" autres droits honorifiques, on ne pent pas se pourvoir par com- 
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" plamte, mais qu'il faut se servir de la voie de simple action." ^tI^S!nu 

1 Mar^chal, droits honorifiques, p. 263. duSm. 

SixiimemenL — Durand de Maillane, Diet, de droit canonique^ 
vbo. patronage, vol. S, p. 615. 

Lacombe, Becueil de Jurisprudence canonique, vbo. patro- 
hage, p. 38, col. 2. 

1 Mar6chal, Droits bono. p. 16 au bas et p. 17. II dit que 
le patron perd ses droits, meme lorsquie Pggliae est reb&tie des 
memes matSriauz, k moins qu'il n'ait donn6 le fbnds. (N. B. En 
France il suffisait de donner le fonds pour devenir patron.) 

Ferri6re, Droit de patroittige, ch. 8, Nos. 50, 61 et 52, p. 64. 

Guyot, E6pertoire, vbo. patronage, p. 687^ coL 2, au bas $ 
22, p. 663, col. 1, au bas. 

Neuviemement, — Durand de Maillane, Dictionnaire de droit 
canonique, vbo. patronage, p. 598, col. ]. 

Dictionnaire eccl6siastique et canonique, vbo patronage, p. 
429. 

1 Mar6chal, droits honorifiques, p. 326. 

Ferriire, patronage, p. 110 et seq., Nos. 14, 16, 16. 

i)ia;«^eme«/.— Ferriere, patronage, ch. 8, p. 173, No. 19. 

*' Le droit d^avoir banc dans le chcBur etc., ne sont pas une 
preuve du patronage.*' 

Nouv : Denizart, vbis., droits honorifiques, p. 292, col. 1, No. 
6, droits de sepulture non plus. 

Les api>elants croient que, pour toutes ces raisons^ le juge- 
ment de la cour inf6rieure doit dtre infirm6. 

L'intimS s'est appuy6 sur le raisonnement suivant : 

Les faits de cette cause^ quoi que peu nombreuz, font cepen- 
dant surgir plusieurs questions de droit de la plus haute 
importance, et qui se pr^sentent rarement devant nos cours de 
justice. N6anmoins, il faut le dire de suite, les appelants, pour 
justifier leur conduite inqualifiable envers Tintimg, ont dans cette 
circonstance, r6voqu6 en doute la justice et la v6rit6 d'un prin- 
cipe bien connu et aussi ancien et sacr6 que la legislation elle- 
meme, savoir que : Spoliaius ante omnia resiiiuendus est Les 
appelants ont era et croient encore aujourd'hui, malgr6 la deci- 
sion donn6e centre eux, pouvoir s'affranchir de cette rdgle fonda- 
mentale consacr6e par toutes les legislations sages et prudentes, 
comme ils avaient cru aussi pouvoir s'approprier impunement le 
bien d'autmi et depouiller injustement et sans aucunes formali- 
tes Ugales Tintime d'un droit dont il etait en possession & juste 
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^?c'£^Sj;j^* titre. L'intime a confiance que ce bant tribunal, pas plus que 
le tribunal inKrieur, ne voudra contribuer a la propagation d'une 
eireur aussi grossifere et qui renverse a elle seule toutes les id6es 
de justice et d'equite. 

Les faits qui ont donne naissance a cette poursuite sont les 
suivants: Le4juillet 1864, Vintim^^ se rendit adjudicataire des 
domaine et mauoir de Deschambault (anciennement appele 
** Eschambault'^) ainsi que de tous /es droils, privileges et profits 
attaches et inh^refils d la possession des dits domaine et manoir. 
ImmSdiatement aprds cette acquisition et en vertu d^icelle, il 
s'est mis en possession des dits domaine et manoir ainsi que du 
banc patronal situe dans Tgglise paroissiale de la dite paroisse de 
Deschambault, comme faisant partie des dits droits, privileges et 
profits attaches et inh6rents a la possession du manoir. Quelques 
mois apres, les appelants, pour une raison qu'ils rougiraient 
d'avouer ourertement, ont fait clandestinement d6molir ce banc, 
se sont empar^s de la place occup^e par icelui et en ont ainsi 
deposs6de Tintime, sans autres procedures prises au pr6alable. 
L'intim6, peu satisfait de ce precede sommaire, a institu6 contre 
los appelants une action possessoire, pour se faire reintfegrer 
dans la possession du dit banc patronal et de la place qull occu- 
pait dans la dite ^glise et pour faire condamner les spoliateurs a 
remettre les choses dans le meme etat ou dies etaient auparavant. 

Les conclusions prises par le dit demandeur sont les con- 
clusions usuelles de Taction en reintegrande. 

Les appelants, en r6ponse k cette action, ont produit tine 
defense au fouds en fait, et une exception peremptoire en droit 
perp6tuelle contenant plusieurs chefs dout les allegations pen- 
vent se resumer comme suit : 

Premier chef. — Que le 21 novembre 1887, le demandeur 8*est 
marie avec Dame Bachiel Warren, que de ce mariage sont nes 
plusieurs enfauts, et que depuis, la dite Dame Rachel Warren est 
decedee, laissant pour ses seuls et uniques heritiers ses dits 
enfiBtnts ; que lors de Tacquisition que le dit demandeur alligue 
dans son action, ce dernier etait commun en biens arec la dite 
Dame Rachel Warren et que le dit immeuble et tons les droits, 
privileges et profits attaches et inherents k sa possession, si anciin, 
sont tombes dans la dite communaute de biens et que moitie da 
dit immeuble et des dits droits, par la mort de la dite Rachel 
Warren, est paasee k ses dits enfants ou heritiers ; que le dit 
demandenr par cette acquisition n'a acquis aucun droit an banc 
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patronal dans la dite eglise, ce droit appartenaiit a la dite com- ^eliSSibauu* 
munaute de biens ; que les droits de patronage et a nn banc DnbLo. 
patronal sont des droits indivisibles et qui no peuvent ^tre 
demand6s divisemeut par ceux qui s^en pr6tendent propri^taires. 

Deuxieme chef. — Que Fancieune eglise de Deschambault a 
6te d^molie et qu'uue nouvelle eglise et sacristie ont 6t6 cons- 
truites, conformement aux dispositions de la loi, par les habitants 
franc-tenanciers de la dite paroisse ; que lors de la construction 
de la premidre Eglise de Deschambault, le manoir de la seigneurie 
de ce nom n'etait pas construit, et que la propriety acquise par le 
demandeur n'est qu'une petite partie du domaine possede alors 
par les seigneurs de cette seigneurie ; que M. de Lagorgendiere 
a donn6 au R6vd. M. Manage, pretre, le terrain sur lequel T^glise 
etait batie et que ce dernier Ta ensuite transmis a la Fabrique en 
vertu de son testament ; qu'en 1831, la seigneurie de Descham- 
bault a 6te acquise par I'Honorable Henry Black, et que depuis 
cette 6poque elle a toujours et6 la propri6tf) d'une personne 
n'appartenant pas a I'eglise catholique romaine ; que par cette 
acquisition la propriete acquise par le demandeur a cess6 d^etre 
le manoir principal de la seigneurie de Deschambault et se trouve 
par la m6me depouillee de tons les droits, privileges honorifiques 
et lucratifs qui lui 6taient attaches auparavant ; que par {'aboli- 
tion de la tenure seigneuriale les droits seigncuriaux ont 6t6 
abolis dans la seigneurie de Deschambault et que le droit de 
patronage a cesse d'exister en faveur du proprietaire du manoir. 

Au premier chef de cette exception, Tintime, pour s^atisfaire 
la curiosite des appelants, a r6pondu spfecialement que de fait, 
lors de Tacquisition mentionn6e en sou action, il ^tait commun en 
biens avec la dite feue dame Kachel Warren, son epouse, mais 
que cette dernidre, par son testament, Tavait institue son I6gataire 
nniversel. 

Les appelants ont rtpondu en droit k cette rfeponse sp6ciale 
en alUguant que Tintim^ changeait la base de son action, en 
ajoutant un noureau titre et en prenant une houvelle quality, 
litre et quality qu'il n'all6guait pas dans son action. L'intimf , 
de son c6t6, a repondu en droit au second chef de I'exception 
perp6tuelle des appelants, en leur disant qu'ils invoquaient par 
ce chef d'exception des moyens qui se rattachaient au droit de 
proprifetfe du banc en question, et n'6taient pas par consequent 
nne rfeponse 16gale k Taction du demandeur, puisque cette action 
6taii une action possessoire ; de plus que par Ik ils cumulaientle 
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^Dtw^ISlTuit* petitoire avec le possessoire, ce qui ne pouvait pas avoir lien en 
DubLu. droit. La cause ayant ete inscrite ct entendne tant snr la r^poose 
en droit de Tintime que snr celle des appelants^ la cour les a 
rejetSes toutes deux, voulant que ioutes ces questions fussent 
decidees an merite de la cause, aprds que les parties auraient 
prouv6 leurs allegations respectives. 

Avant d'entrer dans la discussion des questions les plus 
importantes qui se soul^vent snr le pr^,sent appel, il est bon de 
T^pondre de suite a Tobjection faite par les appelants dans le 
premier chef de leur exception, objection si peu fondle en droit 
qu'elle parait n'avoir 6t6 pr6sent6e que dans le but de d6tourner 
Tattention du tribunal du veritable point en litige en cette cause. 
On trouvera facilement la r6ponse k cette objection dans les 
reflections suivantes : r La regie de droit •* la mort saisit le vif " 
s'applique ici dans toute sa force. Far la mort de Dame Eacbel 
"Warren et en yertu de son testament, Tintim^ a 6t6 saisi de piein 
droit de tons les biens et droits appartenant k sa dite d^funte 
spouse, sans ^tre tenu d^en demander au prealable la d€li\nrattce 
aux hferitiers naturels de sa d^funte 6pouse. (Code civ. B. C. 
art. 891 ) Done Tintim^, lors de I'iustitution de son action, 6tait 
propri^taire et en possession du droit entier k la jouissance et 
possession du banc en question. Done il pouvait intenter sdul 
cette action. 2" C'est pr6cis6ment parce que c^est la jotdssance 
d'un droit indivisible que Tiniime reclame qu'il pouvait intenter 
sdul cette action. Cbacun des co-propri6taires et i)osse88eiir8 
d'un droit indivisible pent en demander rexercice^sans etre tenu 
d'attendre que I'autre se joigne a lui. (Pothier, trait6 de la pro- 
pri§t6, No. 17. — Gamier p. 424). II serait bien Strange en effet 
de dScider autrement. Supposons que Tun des propri6taire8 et 
possesseurs conjoints d'un semblable droit refuse de se rSnnir a 
Tautre pour en demander Texercice, il faudrait dire quails en 
seraient priv6s tons deux ? chose Stonnante, vraiment \ S** Cette 
action 6tant une action possessoire ordinaire, comment les appe- 
lants peuvent-ils raisonnablement reprocher & TintimS de ne pas 
avoir ali^guS ni produit le testament de sa d6fante Spouse ? Ne 
suffisait-il pas k TintimS de dire dans son action qu'il Stait en 
possession k titre de propriStaire du dit banc patronal, sans Stre 
obligS de dire a quel titre ? D'ailleurs, TintimS ayant all§gu6 et 
produit le testament de la dite dame Rachel Warren, les appelants 
(doivent etre satisfaits. 4° Les appelants ne pouvaient pas en loi 
demander le renvoi de Taction de TintimS pour une semblable 



BANC DE LA REINK. 3d 

oDlission, 81 Omission il y ftvait ; ils pouvaient tout au pltis ^^^^h 'Sbtou* 
demander la suspension des procedures dans la cause jusqu'^ ce Dabtaa. 
que les h^ritiers de Madame Dubeau iussent mis en cause. 
C'etait done par une exceptidn dilatoire et non auirement que leift 
appelants devaient invoquer ce moyen. (Cod. pro. civ. B. C, art. 
120, parag. 8.) 

Nous arrivons maintenant a cette partie de la cause qui 
comprend le vferitable point en litige entre les parties. Pour 
demontrer que la demande de Tintim^ est bien fondle et en fait 
ct en loi, et pour rfepoiidre rictorieusement aux pretentions que 
les appelants ont 6mises dans le second chef de leur exception 
perp^tuelle, il faut consid6rer cette action sous deux points de 
vue difii§rent8 : d'abord comme une action possessoire pure et ' 
simple, la r6int6grande, et en second lieu comme une action en 
plein possessoire ou pleine maintenue. 

Oette action telle qu'elle est libell6e est 6yidemment une 
action possessoire pure et simple, la riintigrande, II suffit de bien 
examiner la d^daration et surtout les conclusions prises en icelle 
pour s'en convaincre. En effet, quels sont les faits all^guSs dans 
cette action ? L'intim6 alldgue que lui et ses auteurs ont k\k en 
ixyssession k titre de proprietaire du banc patronal situ6 dans 
reglise de Deschambault, et qu'il en a 6t6 d6pouill6 yiolemment 
par les appelants. Et que demandc-t-il par les conclusions de 
son action ? A etre reint^grfi dans la possession et jouissance de 
ce banc et que les ohoses soient remises dans le meme 6tat 
qu'elles 6taient auparavant. II ne demande pas k etre d6clati§ 
proprietaire de ce banc en se fondant sur des titres, ni k ette 
declare patron de la dite eglise de Deschambault. II est bien 
Yrai que Tintime allegue certains titres et reconnaissances, mais 
c'est uniquement pour qualifier sa possession et celle de ses 
auteurs. 

Mais etait-ce bien la voie que Tintime devait suivre pour 
parrenir a son but et obtenir le resultat qu'il desirait ? Pour 
repondre k cette question d'une maniere satisfaisante il faut 
examiner: 1® quelle espece de droit est le- droit k un banc ^ 
patronal dans une eglise ; 2 ® quelle action existe en loi pour se 
faire maintenir dans la possession et jouissance de ce droit. 

Le droit k un banc patronal dans une eglise, par rapport au 
fondateur de cette eglise ou a oelui qui le represente comme son 
ayant cause, est un droit de propriete, un droit soi, un droit reel 
enfin purement temporel et profane. Le patron fondateur d'une 
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^eKhi^"»utt* ^gMse a ce droit de son chef et non par concession soit de Teglise, 

DubLo. soit de la puissance publique. Ce n'est ni un droit de servitude, 

ni un droit d*usage, mais un droit fonder qui est r6gi par lea 

memes lois que tons lea autres droits de propriety puremeut 

profanes et temporels et qui sont dans le commerce. 

De Feranville, cit6 par le Nouveau Denisart, vol. 7, p. 277, 
fait a ce sujet une distinction bien fondee en raison " entro les 
" droits honorifiques de titre de banc et sepulture, et tons les 
" autres qui ne consistent que dans des preferences dans les actes 
" de religion. Les premiers,^' dit-il, " sonl des droits de propriety. 
" Celui qui fait bAtir une 6glise sur sa propriete ne perd point, 
" par ce fait, sa propriety. La destination a Tusage du public et 
" I'abandon qu'il en fait, diminuent, a la v6rit6, 1'exercice de cer- 
'* tains droits de sa propri6te, mais ne les lui otent pas tons.** 

Cette distinction est adoptee par Tauteur du Nouveau 
Denisart, vol. 2, pp. 295, 297 et 800. II appelle les premiers droits 
des prerogatives et les seconds des honneurs. Dans le B6pertoire 
de Jurisprudence, Vo. Droits honorifiques, on trouve la mSme 
doctrine expos6e d'une maniere bien lucide et trds dStaill6e. (1). 

Ces autorit^s que Ton pourrait multiplier presqu^^ Tinfini 
d6montrent doncd'une manidre certaine que le droit du fonda- 
teur k un banc dans T^glise est un droit r6el et de propri6t6 qu'il 
s'est en tout cas r6serv6. Si tel est le cas, comme il n'y a' plus k 
en douter, la reponse a la seconde question pos§e plus haut 
devient d'une extreme facilite. Car tout le monde admettra que 
quiQonque a 6te en possession a titre de propri6taire d'un droit 
r6el et de proprifitfe purement profane a Taction possessoire ordi- 
naire, soit pour se faire maintenir dans I'exercice de ce droit 
quand il y est trouble, soit pour s'y faire r6int6grer quand il en 
a 6t6 d6pouill6 injustement et par voies de fait. Cette proposition 
est tellement 616mentaire qu'il serait superflu de citer ancune 
autorite pour Fappuyer. On pent done r6pondre de suite sans 
h^siter que le recours I6gal qu'avait Tintime dans les circons- 
tances 6tait Taction possessoireordinaire, la r^iniigranue^ paisqne 
de fait il a 6te d6pouill6 par violence de la possession et jouis- 
sance du banc patronal en question (2). 



(1) Guyot, des fiofi, vol. 1, pp. 261, 262 et 263— Ferriira, Diot. de Droit, Vo. Baoo dun 
I'^glise — Qayot, Repertoire, Vo. Patron — Le m^me, Vo. patronage, p. 657, 2e col. — Noiit- 
Denia., p. 161— Dantj lur Mar^ehal, vol. 1, pp. 11 et 12. 

(2) Qajot, Rupert., vol. 6; p. 466 et toute la section 18 da titre des droits honorifiqaes — 
Le mdme, sec. 31. — Ferriel, Diet, de droit, Vo. Banc dans I'^glise.— Ano. D^nis., Vo. Bmc. — 
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De \k il rtsulte clairement que rintimfi a bien agi en adop- ^.^^I'lSat* 
taiit Tactiou possessoire ordinaire comme la seule voie qni pouyait dqUav. 
le condnire surement au but qu'il se proposait. De la il rfesulte 
aossi que les appelants se sont tromp^s etrangement sur la nature 
des defenses qu'ils pouvaient legalement offrir a i'encontre d'une 
semblable action, en all6guant des faits qui tendaient^ d6montrer 
que Tintimg n'avait aacun droit a la propri6t6 du banc en ques- 
tion. CTetait r^pondre k une action possessoire par des moyens 
au fond qui mettaient en question le droit de propri6t6 ; c'^tait 
cumnler lapetitoire avecle possessoire et m6connaitre ce principe 
de droit : spolialus ante omnia restituendus est, II est done Evident 
que la defense contenue en Texception des appelants 6tait intem- 
pestive et pr6matur6e etqu'elle devait etre rejetfie. 

Ce i>oint 6tant admis, il ne restait plus a TintimS pour ren- 
contrer la defense au fonds en fait des appelants qu'^ prouver 
trois choses : 1° sa prise de possession du manoir de Descham- 
bault ; 2-^ sa possession et celle de ses auteurs du banc patronal 
en question ; 9P les voies de fait qu'il reprockait aux appelants. 

Nous croyons pouyoir nous dispenser de d^montrer que 
rintim6 a suffisamment prouyg les premier et troisidme points 
qui out et6 admis par les appelants en Cour Inf§rieure, lors de 
Taudition de la cause ; nous pensons qu'ils leseront aussideyant 
ce tribunal. Dans tons les cas la preuye est complete sur ces 
deux points. Quant au second point yoici en r6sum6 la preuye 
offerte par I'intimg. Le jour m^me de Tadjudication du manoir 
de Deschambault et imm6diatement apres, Tintim^ est all6 
prendre possession du banc en question en s'y pla^ant lui-m^me 
et quelques personnes qui Taccompagnaient. A partir de cette 
date k yenir au moment ou le banc a 6t6 d6moli par les appe- 
lants, rintim6 s'est mis dans ce banc ayec les membres de sa 
famille chaque fois qu'il a assists k la messe le dimanche dans 
I'eglise de Deschambault. Plusieurs autres personnes se sont 
plac6e8 dans ce banc les dimanches sur I'inyitation de I'intimg 
qui les y conduisait lui-m6me. C'6tait I'intimg qui occupait la 
premiere place et Madame Taschereau elle-meme, petite-fille de 



Noar. Denis, yo. Banc, sect. 0. — Ferridre, Dio.yo. Droits honorifiqaes. — Danty, sur Mar^ohal 
▼ol. 1, pp. 219 et 22€.~ Carre', GoQTemement des paroisses, pp. 212, 213, 227 et 229.— On jot, 
dea fief», toI. 7, p. 444 eeria tnim rtguia eat, etc., etc., et p. 446. — Boorjon, vol. 1, pp. 262 et 
263, seo. 6, Nos. SO, 31 el 32.— Basnage, vol. 1, p. 124, 2e ool., litig* formi pour U p4tU<nrt on 
it po090&9oir§, eto.i etc. — NouTeaa Denis, yo* oomplainte. 

6 
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^Mham^CTui^M^- de Lagorgeu(l\ere, adniets'^tre raise dans ce bancsur rinvita- 
Dubiaa. tion de rintime qu'elle eonsiderait en possession de ce banc a 
litre de proprietaire. 

Qaant a la possession dn banc en question par les autenrs 
de rintim§, elle est prouv6e par tons les temoins tant de la 
demaude que de la defense, remonter jusqn'A I'epoque on la pre- 
mi6re eglise de Deschambanlt a 6t6 ouverte et consacr^e au culte 
divin, Ainsi Tintimfc a done la preuve entidre de toutes les 
allegations materielles et essentielles an soutien de sa demande 
en reint6grande. II y a done raison de dire que sous ce rapport 
11 y a eu bienjug4 par la Cour Infgrieure. 

Mais les appelants vont pr6tendre sans doute, comme ils Tont 
Bcaitenu deyant la cour inferieure, que Taction de rintim6 est une 
zcMow en plein pos$essoire ou pleine maintenue ; que cette action 
6tait la seule que Tintimg devait porter dans les cir Constances, et 
que consfequemment il devait all6guer et montrer le titre etablis- 
sant que M. de Lagorgendiere etait bien le patron fondateur de 
I'eglise de Deschambanlt. Nous avons repondu a la premiere 
partie de cette objection en d6montrant que Taction de Tin4m6 
6tait une action possessoire ordinaire, la r6int^grande. Nous 
avons mSmedemontr^, croyons-nous, que Taction possessoire pure 
et simple 6taxt bien la seule que Tintime devait adopter, puisqu'il 
ue s'agissait pour le moment que de se faire reint^rer dans la 
possession et jouissance du banc en question. Quant au second 
point, il ne pent pas soutenir la discussion un seul instant. En 
effet, voyons done ce qu'est cette complainte en plein possessoire 
ou pleine maintenue dout les appelants font un si grand cas et qui 
parait etre la base fondamentale de toutes leurs pretentions ? Et 
dans quels cas et pour quelles choses doit-on avoir recours 4 cette 
action ? On ne pent mieux r6pondre a ces deux questions qu*en 
citant les auteurs qui out 6crit sur cette matiere. Pigeau, vol. 2, 
p. 18, dit : '* La complainte binificiale est une action par laquelle 
** le possesseur (Tvn bin4fice se plaint du trouble qui lui est fait 
^* dans la possession de ce benefice par un autre eccUsiastiqae, 
*' qui en a pris aussi possession, lequel trouble ce possesseur 
'* demande qu'on fa^ise cesser* Cette action diff^re de la com- 
" plainte en matiire profane^ en plusieurs choses. La premiire en ce 
" que pour intenter celle-ci, il stiffit (F^tre possesseur et de leprouver ; 
" il n'est pas besoin cC avoir de tires ; on nepeut mime s^en aider que 
" sur U pititoire ; au lieu que dans la complainte b€nificiale on 
" examine etcnjuge sur Fexamtn des litres et capacitis des conten- 
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" dants ; de maniire que Von cumule le possessoire avec le pilitoire, et ^eSi\mb«a* 
" qve lorsque la complainte estj'ugSe, il iCy a pas lieu d intenter Cac- i>utw*n. 
" lion pHiltnre comme en maliere profaned 

Guyot, Repert. Vo. complainte, vol. 4, p. 296, lere col. in fine 
et 2eme col. in principio^ dit : ** La complainte en maliire bineficiale 
** sejuge sur les litres^ tandis que la complainte en matiere profane se 
^^ juge seulement sur la possession. " (1) 

II est done evident que la complainte en plein possessoire ou 
pleine maintenue n^existe que pour les matiires binefi-iales et non 
pour les matieres purement prcfanes. Or nous avons d6montr6 jus- 
qxCk la demi6re Evidence que le droit au banc patronal surtout 
etait un droit purement temporel et profane^ un droit reel et dans le 
commerce. Et qui oserait pr6tendre que ce droit tient en aucune 
manidre aux matidres b6n6ficiales ? Done il faut conclure que la 
complainte en plein possessoire ou pleine maintenue n'6tait pas la 
voie que rintim§ devait suivre pour parvenir k son but, mais que 
c'6tait bien Taction possessoire ordinaire. La conclusion k laquelie 
nous venons d'arriver est d'autant plus certaine que les auteurs 
admettent Texistence de la complainte ou de la r6integrandet 
quand il s'agit de la possession du banc patronal. Or comment 
ces actions pourraient-elles exister toutes deux si on decide que 
dans tous les cas il faut avoir recours a la complainte en plein 
possessoire ? (Nouv. Deniz., Vo. Banc, sec. 7, p. 179, lere col. — 
Danty sur Marfechal, vol. 1, p. 222. — Le meme, vol. 2, p. 93). Et 
si dans cette matifire on ne pouvait avoir recours qu'a la com- 
plainte en pleine maintenve^ pourquoi les auteurs admettraient-ils 
Texistence de Taction possessoire et de Taction p6titoire, suivant 
les circonstances, en matiere de banc patronal ? Danty sur Ma- 
r6chal, vol. I, p. 149. — Q-uyot, traite des fiefs, vol. 7, p. 444 certa 
enim regu'aest Le meme, p. 446. II rejette seulement Tac- 
tion au p6titoire Nota specialiter : Bourjon, vol. I, pp. 262 

et 268, sec. 6, Nos. 80, 81 et 82.— Basnage, vol. 1, p. 124, 2eme 
col., litige form4 pour le possessoire ou le pititoire...,.....^o\iv, 
D6niz., Vo. complainte, No. 18. 



(I) Voir Buui Ferri^ra, Diet, Vo. posseaioire en maiidra b^n^fioiale — Le m^oie, Vo. 
eompUinte en matiere b^n^fioiale — Pothier, traits de la posseBsion. oh. 6, seo. 3, Nos. 134 et 
1(^2.— Joane, aur ord. de 1667, tit 15, art 3.— Le m6m«, tit. 18, art. l.-^Raraalt, pp. 73, 74 
et 75.— Ado. Deniflart, Vo. complainte b^n<Sfieiale.— Le ni4me. Vs. Complainte et R4int4- 
grande.—Lojseau, otuFres, eh. xi, pp. 91, ^t^t 93, Not. 26, 26, 27.— Tiuon, vol. I, p. 20, NO0. 
15 et 16.— Arr«U noUblet, vol. 2, p. 242,— UTout. Deniiart, Vo. complainte, Ho. 12. 
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^2i^*b2d4* I'^s appelants diront encore qu*il n'y a pas d'action possible 
jhiboM. ponr se faire maintenir dans la possession d*an banc dans une 
6glise, sans que cette action soit basee sur an titre. II faut dis* 
tinguer. Qaand il s'agit des bancs des particnliers, des bancs 
ordinaires, cette proposition est vraie. Car alors les bancs appar- 
tiennent en propri^tfe a la Fabrique. Personne ne pent en obte- 
nir la jonissance sans nne concession des Marguillers. Dans ce 
cas, il n'y a pas de possession veritable, pas m^me de qaasi-pos- 
session. Les personnes qui obtiennent des concessions n6 d6- 
tiennent ces bancs et n'en jouissent qn'a titre de locataires. Mais 
s'agit-til d'un banc patronal, la proposition ci-dessus est absola- 
ment faasse. Dans ce dernier cas^ la Fabrique n'a jamais 6t6 
propri^taire du banc ; elle n^en a jamais eu la possession. Nous 
Tavons vu ci-dessus, ce banc est toujours rest6 ce qu'il 6tait arant 
la d6dicace de I'eglise, la propri6t6 du patron fondateur de 
r^glise et de ses successeurs et ayant-cause. Done, il est suscep- 
xtible d'une veritable possession, comme tout autre droit reel et 
de propri6t6. Yoila pourquoi, dans le premier cas, il n^y a pas 
d'action possessoire pure et simple, tandis qu'elle existe dans le 
second cas. (1) 

Supposons maintenant que la conipfainle tn plein possessoire 
ou pleine mainienue soit la seule action que Tintime puisse legale- 
ment intenter pour se faire r6int6grer dans la possession et jouis- 
sance du banc en question en cette cause, et que cons^quem- 
meut il lui faille all^guer et produire ses litres. Nous allons 
essayer de demontrer que sous ce point de vue encore Tintim^ a 
£tabli sa demande d*une maniere satisfaisante et qu'il est en me- 
sure de rfepondre victorieusement aux moyens invoqu^s par les 
appelants dans le dernier chef de leur exception p6remptoire en 
droit perp6tuelle. 

Par Tedit du Roi de France, pass6 uniquement pour ce 
pays, toute personne pouvait devenir patron fondateur d*une 
6glise, sous deux conditions : en aumdnani ie fonds svr Uquel 
T^glise paroissiale devait elre construite et en faisanl lesfrais de dU" 
ment, Mais le seigneur du lieu devait etre pr^fer6 a Upus autres^ 
pour le patronage, pourvu qu*il fit la condition de I'^glise 6gale, 



(n Feni^re, Diot Vo. Bano d'^glite, Vo. Droiti honorifiqueB. p. 785, Ure et 2iiiie eol. — 
Ouyot. tmit^^ d«g fiofs, toI. 7, pp. 261. 2A2. 263, 264. 270, 271, 282 et 383 et ttiut le eh. 5.— 
Jonsse, gouveroeraent des paroi^se^. pp. 55 et 62. — Carr^, gouTerncment dee paroisaee. No. 
299.— KoaT. D^nii. Vo. Baao d'^glUe, p. 160^ No. 4. 
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en accomplissant les denx conditions mentionnees ci-dessus. ^^g^f ^/'''^•.iJ' 
Daus ce dernier cas, le droit de patroaage demeurait altache au duSm. 
principal manoir de son fief et devait en suivre le possesseur, 
encore qn'il ne fut point de la famille du fondateur II est bien 
Evident que dans cette loi il n'est pas question de titres ni de 
reserve fecrite. Eu effet, en donnant a cette loi le veritable sens 
qu'elle doit comporter, on voit de suite qu'ello est elle-meme le 
titre fondamental du droit de patronage, car elle sVxprime claire- 
ment quand elle dit que si le seigneur du lieu fait la condition 
de r^glise egale, en aumdnant le ibnds et faisant les frais de b&ti- 
ment, tV sera par Id m4n%e patron de la dite ^glise et jouira du droit 
de patronage et de tons les droits honorifiques qui en decoulent. 
Si done il est prouv6 dans cette cause que M. de La^orgendiere 
6tait seigneur du fief et seigneurie de Deschambault ; qu'il a fait 
construire Teglise sur le Cap Loison qui lui appartenait et qu^il a 
auni6n6 le fonds sur lequel cette 6glise a ete b^tie, il fnudra ne- 
cessairement conclure que Tintime a produit la moilleure preuve 
possible et les titres les plus solides, 1 1 loi olle-m6mi». En r.''f«\- 
rant au premier volume des Ldits et OrJounances, paire U7, on 
trouve ce qui suit : " sur les representations du 8ieur de Lagor- 
" gendiere, seigneur de Deschambault, il lui est permis de faire 
" construire en pierre une ^glise sur le Cap Loison, en fournissant, 
" suivant ses offres. une terre au dit lieu, de trois arpents de front 
" sur trente de profondeur, faisant fair^^ toute la chaux et payant 
" les masons et charpentiers, tant pour la construction de la dite 
" eglise que pour celle d'un presbytere " Cette citation 6tablit 
qu'en 1722, M. de Lagorgeiidiore etait seigneur de D.»schambanlt 
et proprietaire du Cap Loison, et qu'alors il obtint des autorites 
competentes et sur sa propre demande, la permission de faire 
construire une eglise sur une propriete qui lui appartenait. Et 
quand, quelques annees plus tard, on voit cette eglise construite 
et ^rigee sur cette m^me propriety, on croit sans peine que le 
terrain sur lequel elle est bati<^ a ete aumdne par M. do Lagor- 
gendiere. Que restait-il a prouver pour otablir que M. de Lagor- 
gendiere a du avoir le benefice de la loi que nous avons citee plus 
haut? que M. de Lagorgeudiere avait fait les frais de b&timent. 
Or ce fait est prouve de maniere 4 ne laisser subsister aucun 
doute par les t^moins entendus tant de la part de la demande 
que de la defense. Tons ces temoignages 6tablissent meme que 
cVst en consideration de la donation du terrain, de la construc- 
tion des figlise, sacristie et presbytere de Deschambault que M. 
de Lagorgendidre et ses successeurs et ayaut cause out tuiyours 
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^eI?ii1?bauft*P^®s^^^» a titre de proprietaires, le banc en question en cette 
cause, et tous les autres dro ts houoriii:][ue8 decoulant du droit 
de patronage, et ce en leur qualite de proprigtaire et possesseurs 
du mauoir de Deschambault. 

Et comment pourrait-on laisonnablement supposer que M. 
de Lagorgendiere n'a pas fait construire cette eglise suivant 
la permission qu'il en avait obtenue en 1722, a sa propro 
demande et requisition, quand on sait qu'en 1735 cette 6glise 
6tait construite sur le Cap Jioison et ouverte au culte divin, et 
qu'alors les autorites ecclesiastiques y out etabli comme cure 
inamovible le Revd. M. Menage, ainsi qu'on pent le voir par 
son acte de provision produit en cette cause ? Et quel temoi- 
gnage plus fort peut-on produire pour demontrer que M. de 
Lagorgendiere avait rempli toutes les conditions de la loi, que 
celui du R6vd. M. M6nage lui-m6me, qui lui donne le titre de 
fondateur et syndic de cette eglise, dans un acte public ? Dea 
^nonces de cettft nature dans des actes anciens font une preuve biou 
importante. Danty sur Marechal, vol. 1, p. 20. Et qui plus 
que le Revd. \J. Menage pouvait connaitre les droits et qualites 
deM.de Lagorgendiere a cet egard, quand il a fete tfemoia 
ocalaire de tout ce qui a ete faitV II est done indubitable que 
M. de Lagortreudiere avait rempli tout 's les exigences de la loi 
et qu'il se trouvait dans des conditions a pouroir se prevaloir 
du benefice de cette loi ; quil a meme d6passe les exigences de 
la loi, puisqu'il a dote Teglise d'une terre de trois arpents de 
front bur treute de profondeur et d'un verger d'une assez grande 
fetendue, propriet^s que le cure de la paroisse de Deschambault 
exploite encore aujourd^hui avec assez d'avantage. Qu'en conse- 
quence il est devenu le patron fondateur de Teglise de Descham- 
bault, et que le droit de patronage dans ce cas est demeurfe 
attachfe au principal manoir de son fief, comme un droit et un 
privilege inherent et attache a la possession d'icelui. II est done 
certain aussi que des lors le manoir de Deschambault est devenu 
la glibe^ pour nous servir du mot employe par les auteurs, a 
laquelle 6tait et est encore attache le droit de patronage et qui 
doit la suivre, en quelques mains qu'elle passe, pourvu toutefois, 
que ce soit entre les mains d'une personne professant la religion 
catholique romaine. 

S'il en etait autrement, pourquoi done et en vertn de quel 
droit M. de Lagorgendiere et ses successeurs et ayant cause au- 
raient-ils toujours, depuis 1735, joui du banc en question gratis 
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dans la dite figlise ? Pourquoi done et en vertn de quel droit an- ^J^.^^^'jJ,'*^^^^^^ 
Taient-ile toujours, depuis cette epoque, joui, dans cette eglise, de DabJau. 
tons les honneurs el prirogalives inherents et attaches an titre de 
patron fondateur? Cette possession iramSmoriale ne suffit-elle 
pas a elle seule pour ^tablir que ces honneurs et prirogativ s leur 
6taient accord^s en quality de patron fondateur de la dite 6glise ? 
N'est-elle pas suffisaute k elle seule pour d^montrer que le droit 
de patronage et tons les droits honorifiques qui en dependent, 
dont lis ont eu I'exercice pendant un si long espace de temps, 
6taient et sont encore des droits et privileges attaches et 
inherents a la possession du nianoir acquis par Tintim^ ? Et 
cette possession imm§moriale n'6tab]it-elle pas en faveur de 
rintime une prescription absolue, la prescription centenaire qui 
yaut mieux et qui est plus sacree que tons les titres a la fois> 
quand il s'agit de matieres purement profanes, comme dans le 
cas actuel? Pothier, de la prescription, No. 278. — Danty sur 
Marechal, vol. 1, p. 21 et 23.— Le meme, vol. 2, p. 376.— Guyot, 
R^pt. Vo. Patronage, vers. 7, p. 664, lere et 2e col. 

Les appelants eux-memes, en 1846, reconnaissaient la justice 
et Texistence de ce droit, puisqu'alors, dans leurs deliberations, 
il donnaient au banc dont il est question le titre de banc /.atronal 
et qu'ils admettaient que les proprietaires et possesseurs du ma- 
noir de Deschambault avaient droit d ce banc. Et qu'on remarque 
bien que ceci se passait apres la construction de la nouvelle 6glise 
de Deschambault et dans un temps ou elle etait Teglise parois- 
siale. N'est-ce pas la un titre suffisant ? N'est-ce pas la une recon- 
naissance lormelle de Texistence du droit que Ton reclame ? Et 
que se passe-t-il entre la Fabrique de Deschambault et M. de La- 
gorgendiftre, k Tfepoque ou la nouvelle eglise a 6t6 ouverte au culte 
divin? A la demande de M. de Lagorgendiere, on lui assigne, 
dans cette nouvelle 6glise, un banc des memes dimensions que 
celui qu'il avait dans Tancienne, place dans la meme partie de 
I'eglise et portant une marque distinctive des autres bancs. Et de 
plus dans cette nouvelle Eglise comme dans I'ancienne, on a con- 
tinue k lui rendre les honneurs qui lui 6taient dus en sa qualitg 
de patron et depuis cette epoque il a joui dans cette eglise des 
memes privileges et prerogatives dont il jouissait auparavant. 

Si M. de Lagorgendiere n'a jamais eu la qualite de patron 
fondateur de Teglise de Deschambault, pourquoi les appelants, 
si jaloux aujourd'hui de la revendication de leurs pretendus 
droits, n'ont-ils pas tente plutdt de recouvrer la possession du 
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^Swhrnl"^^"^ en qnestiou? Pourquoi ont-ils laisse M. de Lagorgendiere 
DnhltM. jouir ffratis de ce banc jusqu'a la demolition de Tancienne eglise ? 
Pourqnoi n'ont-ils pas proteste centre un abus semblable? Pour- 
quoi lui ont-ils as.^ii^ne dans la nouvelle Eglise un banc de m^mes 
dimensions et distingue des autres bancs? Pourquoi n'ont-ils 
pas profite d'uue circonstance aussi favorable pour taire declarer 
M. de Lagorgendiere dechu du droit a ce banc et des autres 
droits honorifiqufs ? Pourquoi les appelants, au lieu de reprendre 
ce banc et d'en recouvrer la possession a Tfipoque ou Madame 
Antoine Charles Taschereau en a pris posstession (en m^me 
temps que du manoir) ont-ils declare solennellement que ce banc 
6tait un banc palronal auquel elle avait droit ? Pourquoi lui 
avoir accorde ce banc et tons les autres droits honorifiques diis 
aux patrons, si M. de Lagorgendiere n'avait jamais eu cette qua- 
lit§, quand ou savait tres-bieu qu'il nWait jamais pu jouir de 
ces privileges en qualite de seigneur ? 

Nous allons maintenant essayer de rfpondre aussi brieve- 
ment que possible aux pretentions des appellants 6nonc6es dans 
le second chef de leur exception peremptoire en droit perpetuel. 
Les appelants vont pretendre que la premiere 6glise paroissiale 
de Deschambault ayant et6 d6molie et remplac6e par una autre, 
le droit de patronage a ces86 d'exister par la mdme. Cette pre- 
tention n'est pas fondee. Quand le droit de patronage rSsulte 
du don fait par le fondateur du fonds sur lequel Teglise est 
b&tie, il suffit que la nouvelle eglise soit construite sur ce m^me 
terrain, pour que le fondateur demeure patron d'icelle. Danty 
sur raarechal, vol. 1, p. 10, 12, 15, 269 et 270.— Le mfeme, vol. 2, 
p. 372. — Basnage, vol. 1, p. 114. D'ailleurs, il parait Evident 
que M. de Lagorgendiere, 6tant la seule personne interessee k la 
conservation de I'ancienne figlise, aura facilement consenti a 
I'drection de la nouvelle sur le meme terrain, k la condition 
toutefois d'en demeurer le patron et d'y conserver les memes 
honneurs et prerogatives. On conviendra qu'il est difficile d'ea 
douter quand on sait dfeji que dans cette nouvelle Eglise on lui 
a assigne un banc de memes dimensions, plac6 au m^me endroit 
et portant une marque de distinction ; que depuis cette ^poque 
comme auparavant tons les autres droits honorifiques attaches ck 
la qualite de patron lui out 6t6 conserves. 

Les appelants diront encore que le terrain sur lequel Teglise 
de Deschambault est batie a ete donne a la Fabrique par le Rev. 
M. Manage, et non par M. de Lagorgendiere. O'est une erreur. 



BANC DE LA HEINE. 49 

II est indubitable que lors de la construction et dedicace de la^^h!!illr«uit' 
premiere eglise paroissiale de Deschambault M. de Lagorgen-* duw. 
diere etait proprietaire du Cap Loison sur lequel elle etait b&tie. 
Comment done aurait-il pu, apres cette 6poque, donner ce terrain 
it un particulier, a M. Menage, p^ir exemple? La chose 6tait par- 
faitement impossible. D'ailleurs, s'il est vrai, comme le pr^ien* 
dent les appelants (ce qui, cependant, n'est pas probable, meme 
d'aprds les documents produits) que M. de Lagorgendi^re a donn6 
ce terrain au Bevd. M. M6nage, il faut supposer qu*il avait des 
Taisons valables pour le faire, et que le R6vd. M. Manage, en. 
donnant plus tard ce terrain k la Fabrique de Deschambault, n*a 
fait qu'ex6cuter a la lettre le d6sir et la volont^ bien exprim^s 
de son bienfaiteur. 

Un autre point soulerS par les defenses des appelants est 
que par Tabolition de la tenure seigneuriale, tous les droits hono- 
rifiques ont ^t6 abolis. Mais il est bien Evident que Tintimfi ne 
pretend pas que M. de Lagorgendi&re jouissait du banc en ques- 
tion, et des autres droits honorifiques, en quality de seigneur 
de Deschambault, mais bien comme patron fondateur de cette 
Eglise. Ce n'est pas la possession d'un droit seigneurial que 
rintim6 reclame, mais bien la possession d'un droit qui d^coule 
du droit de patronage, Ainsi la lei seigneuriale n'est pas du tout 
applicable k Tespece actuelle. Cette loi a pu peut-etre (ce que 
cependant nous sommes loin d'admettre) faire perdre k la pre- 
prints acquise par rintim6 le litre de manoir de Deschambault, 
mais elle n'a certainement pas eu pour effet d'empScher cette 
propri6te d'etre aujourd'hui comme autrefois la gUbe^ a laquelle 
etait et est encore attach^ le droit de patronage, et particuli6re- 
ment le droit honorifique dans la possession duquel Tintimg 
demande a etre r6int6gr6. 

La vente de la seigneurie de Deschambault k une personne 
ne professant pas la religion catholique romaine ne change en 
rien la position prise par I'intimS, puisque le droit dont il re- 
clame la possession a toujours kik un droit inh6rent et attachfi k 
la possession du manoir qui est toujours demeure la propri6t6 
de personne appartenant a cette croyance religieuse. 

Ainsi, il faut done conclure que non-seulement les appelants 
ont produit une defense qui n'etait pas legale, on cumulant le 
pfetitoire ou possessoire, dans une maddre purement profane, 
mais qu'ils out en outre invoque des moyens insuffisants en loi 
pour faire renvoyer Taction de TintimS. En consequence Tin- 

7 
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^De^^fSSJCTuu*' *^°^^ ^^^ esp6i<er que pdr le jugement qui sera rendu par ce iauf 
tribunal, Idls appelants cotnprendront qu'il n'est pas toujours 
prudent de s'emparer du bien d'autrui, et qu'il efet Bien rare 
qu'on puisse le faire inpun^ment, quelque soit Tautoritfi et la 
puissance dont on est rev6tu. lis comprendront aussi, Tintimfe 
le croit fermement, que malgr^ la subtilitfi de leurs moyens de 
defense, ils ne x>aryiendront j)stmais & faire consacrer la spoliation 
par )e8 tribunaux de justice. 
L'intim6 soumet de plus : 

I. La possession annale n'est pas n^cessaire. 
Kavau, Proc. civ. p. 71. 
Ghamier, de la possession pp. 37 et suiy. pp. 499 k 502. 

II. Le droit de patronage pent s'acquerir par la prescrip- 
tion. Distinction entre prescrire contre une 4glise libre et contre un 
patron. Dans le premier cas, la possession immimoriale 9uffit sans 
tltre. 

Q-uyot, Rep» Vo. Patronage, vol. 12, p. 664, 16re et 2e coL 
Rousseau de Lacombe, Recueil de Jurisp. Canonique, Yo. 
Patronage, ch. 8, No. 8, p. 38, lere col. Ed. 1755. 

Lanty, sur Marfechal, vol. I, pp. 11, 13, 21, 23, 39 et 175.. 
G-rand Coutumier de Ferridre, vol. 2, p. 304, Nos. 20 et 21, 

III. Titre non n6cessaire: la possession seule suffit. 
Basnage, vol. I, p. 211, 2e col. in fine, rapporte un arrdt bas^ 

sur la possession. " L'arret, dit-il, est fond6 sur ces raisons, 
'* qu'encore qu'on ne fit apparoir le titre primitif de fbndation 
^ de la chapelle dont etait question, neanmoius on le devadt pr6- 
'' sumer, parceque la possession avait continue depuis 1573 a 
'' venir k 1612, et telle possession, bien qu'elle ne fut pas im 
"" titre, elle le faisait pr6sumer." Cette possession fC4tait pouriani 
que de 39 ans, tandisque celle de tintimi et de ses auteurs est de 134 
ans. 

Rousseau de Lacombe, Recueil de Jurisprudence Canoni- 
que, Vo. Droits honorifiques, sect. 9, p. 262, No. 3, Edition de 
1735 dit : " Patron pent in tenter complainte au sujet de sou 

"banc Dans tous les cas ott la possession immimoriale sufit, 

" ton pent user de la complainte" 

Basnage, vol. I, p. 196. 

Bacquet, droits de justice, ch. 20, No. 8, p. 129 (Ed. 1688.) 

Loyseau, des seigneuries, Nos. 25, 26, 27 et 28. 

Augeard, Arrets notables, vol. 2, p. 183 et 184, 242, 243, 623^ 
(l^re et 2e col.) 
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IT. Le patronage riel et laic est purement profane et dans ^^^^^^^^ 
le commerce comma les autres biens. duCLu. 

Basnage.vol. I, pp. 116, 117 et 118, 124, lere col. en haut, 
158, 2e col. 

Bacquet, des droits de justice, p. 604, rems^ques. 

Guyot, trait6 des fiefs, vol. 7, p. 7, ler aliina. 

Ferriere, Diet, de droit, Vo. Patron. 

Pigeau, vol. 2, pp. 21 et 22. 

Loyseau, (Euvres, ch. XI, pp. 91, 92 et 98, Nos. 25, 26 et 27. 

Danty sur Marfechal, vol. I, p. 28. 

y. Le fait que I'ancienne ^glise a kik d6molie ne fait pas 
perdre au patron fondateur ses droits dans la nourelle. 
Arrdt^s de Lamoignen, vol. I, p. 89, art. 4. 
Danty sur Mar6chal, vol. 2, p. 372, art. 4. 
Le memcy vol. I, p, 15. 

Guyot, Kep. Vo. droits honorifiques, vol. 6, p. 489, Idre col. 
Le m6me, Yo. Patronage, vol. 12, p. 663, Idre col. in fine, 
Basnage, vol. 1, .p. 114. 

YI. La Fabrique ne peut pas d6molir un banc occup6, sans 
s'y faire autoriser par la Cour. 

Loyseau, des seigneuries, p. 97, No. 78. 

Danty sur Mar6chal, vol. I, p. 219. 

Joosse, Gouvemement des paroisses, pp. 68 et 64, 127, 128 
etl2e. 

Garr6, GK>uvernement des paroisses. No. 298. 

Bemarques — Le dernier mojen invoqu6 par les appelants 
dans leur factum n'a pas 6t6 mentionn6 par eux devant la Cour 
Infi&rieure. Au surplus, ce moyen ne reposant que sur une 
erreur purement cl6ricale ne peut pas entrainer Finfirmation du 
jugement dont est appel. 

* Jugement de la Cour d'appel : — 

^' La Cour, apres avoir entendu les parties, par leurs avocats 
respectifs, sur le m6rite, et examin6 tant le dossier et la proce- 
dure en Cour de premiere instance que les griefs d'appel produits 
par les dits appelants et les r6ponses k iceux, et sur le tout 
inurement d6lib6r6, Consid§rant que pour plus d'un an et un jour 
arant Tinstitution de la pr^sente action, I'intimg, demandeur en 
Cour Superieure, a eu la possession publique et paisible du banc 
reconnu comme banc patronal, du c6t6 de T^pitre, dans I'Sglise 
de la paroisse de Deschambault, et que lors de Tinstitution de 
cette action, I'intime poss6dait le dit banc aux vu et su des 



52 BANC DB LA HEINE. 

^^ilJSlTth^Sienrs Cur6 et Margnilliers de la fabriqne de la dite paroisse de 
Dob^av. Deschambault qni out accord6 au dit intimfe et a ses predeces- 
seurs les droits de patron dans la dite ^glise ; 

^ Consid^rant que la demolition da dit banc par le cur^ et 
les margnilliers de la dite fabriqne, sans le consentemeni de 
rintim6 et k son insn, est nne voie de fait qni ne pent ^tre jns- 
tifi^e sons le pr^texte qne le titre de Tintim^ an dit banc n'est 
pas nn jnste titre, valable en loi : — Cette conr confirme cette 
partie dn jngement prononc6 par la conr snp^rienre, k Qn^bec, 
le cinqnidme jonr de septembre, mil hnit cent soixante-et-hnit, 
qni maintient TintimS dans la jonissance et possession dn dit 
banc. Et ordonne anx dits Sienrs Cnr6 et Margnilliers, sons les 
peines de droit, d'eriger et constrnire dans le d6lai d'nn mois k 
compter dn jonr de la signification dn present jngement, nn 
banc& la place occnp6e par le banc patronal d§moli, dnqnel non- 
yean banc I'intime sera mis de snite en possession et jonira 
comme banc patronal, avec tons droits et honnenrs attaches a 
icelni, faisant defense anx dits Sienrs Cnr§ et Margnilliers de 
tronbler Tintim^ dans la possession dn dit banc a I'avenir. Cette 
Conr ne prononce ancnnement snr la validity dn titre invoqn6 
par I'intimfe en sa favenr et rejette, ponr le present, cette partie 
des conclnsions prises par I'intim^ qni demande qne le titre par 
lui invoqn6 soit declare valable, et snr la qnestion des d^pens la 
Conr condamne les dits appelants a payer a i'intim^ les frais par 
Ini enconrns, tant dans la Conr Snp^rieure qne dans cette Conr. 

Ctisault^ LangfoiSj Angers ei Cohton^ ponr I'appelante. 

Montambauli ei Taschereau^ ponr Tintim^. 
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IN THE SUPERIOR COURT, QUEBEC. 

7th march. 1871. 

Pbbssict: — Chief Jdsticb Mkrldith. 

WILLIAM 8TUBBS, 

PlairUilT; 
vs. 

ROBERT CONROY, el al , 

Ikfendanls. 

Held : — I ^ That when a broker has boen employeil by a principal to pfTect a pal* of 
limber, which he does notsucce-'d it doing, and the tttnber is sold in the 
Ibllowing spring without his agency, the wonis used in a letter to a broker 
by the principal: " I shall renew the transaction next spring', if the ti nber 
** should not be sold sooner, by roturriini? you the sp»'cincviln«ns fop its sale/' 
form a mere unaccepU^d promise and do* not entitle the broker to claim damag'-s 
for breach orcontr'ict. 

2® That a br^kpr employed to sell cannot claim brok^Tage unless he has effected a 
salH. and has no action unless contrnct perfrrted 

In the summer of 1867 the plaintiff was employed as a 
broker by the late Mr. Conroy, to sell a quantity of pine timber 
belonging to him, and then being in the St. Lawrence Docks 
near this city. 

The plaintiff did all that he could to effect a sale. And, 
after negotiating with several persons, obtained from the house of 
Sharpies & Co.. an offer of 9d. per foot for the timber in question. 
This offer, which it appears was a reasonable one, Conroy declined. 
The result was that at the close of the season the timber remained 
unsold; and in order to obtain advances for the business of the 
following year, Conroy withdrew the specifications from tho 
plaintiff, so as to deposit them with the Quebec Bank. On the 
occasion of the return of the specifications to Mr. Conroy, that 
gentleman addressed the following letter to the plaintiff, which 
is the basis of the present action : 

Quebec, 19th October 1867. 

Mb. Wm. STUBBS, 
Dkab Sib, 

In withdrawing the specifications of my timber from your 
hands, I do so for the purpose of facilitating my arrangements 
with the Quebec Bank for the next reason. 

I must acknowledge that you have used your last exertions 
to effect sale of the timber, and I now regret not having accepted 
the offer made you some time ago of nine pence " all round." 

In order, however, that you shall not have had all your 
trouble in the m^tt^ for Jiotiuug, I shall xeuew the trausaotiaa 
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«wbbf jj^jj spring, if the timber should not be sold sooner, by return- 
^^^"^y- ing you the specifications for its sale. 

Meantime, 1 remain, 

Truly yours, 

ROBEBT CONBOY. 

On the 5th of April of the following year Mr. Conroy died ; 
-and soon afterwards the plaintiff applied to the representatives 
of Mr. Conroy for the specifications, in order to proceed to sell 
the timber. His request was not complied with; and subse- 
quently the timber was sold by the defendants to Messrs* 
Gilmour & Co 

The main question in the case is as to whether Mr. Conroy's 
letter can be regarded as a contract for the breach of which the 
plaintiff is entitled to damages such as now claimed. I cannot 
view it in that light ; on the contrary. I regard it as an unac- 
cepted promise, and think even if Conroy had in good faith 
fulfilled the promise contained in it to the letter, that it does not 
nece6sarily follow that the plaintiff would ever have become 
entitled to brokerage. The promise of Conroy was simply that 
he would renew the transaction next spring, if the timber sliould 
not be sold sooner, by returning the specifications for its sale- 
But if the specifications had been delivered to the plaintiff^ 
Conroy or his representatives could at any time afterwards have 
shipped the timber themselves, or otherwise disposed of it with- 
out giving the plaintiff a right to brokerage. 

It may appear unreasonable not to allow the paintiffsome 
compensation for the trouble he tooTc, in 1867, in trying to .effect 
a sale, l^ut the general rule is that a broker employed to sell 
cannot claim brokerage unless he has effected a sale. 

On this subject, I refer to p. 159, 160, of Mr. Russefs work 
on factors and brokers : 

" If, either by the terms of the contract, or the usage of 
trade, the payment of the factor's or broker^s commission is made 
to depend on a contingency, no right to recover such commission 
will accrue to him until after the contingency shall have 
happened." " Again : it ^ppear« that by the usage of the city 
of London, a ship broker, who has procured a bargain for the 
hire ol a vessel, is entitled to receive from the owner a certain 
commission on the amount of the freight, if the contract is 
perfected, but not otherwise ; and accordingly it has been held, 
that where a broker had negotiated the hire of a vessel, and a 
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izfemoTandum for a charter had been signed by both parties, but ^*^*** 
the bargain afterwards went off, and the ship waft not employed, ^'**^'' 
the broker could not maintain an action against the ship-owner 
to recover the commission, or even a compensation for his work 
and labour. (1) It seems moreover, that the same rule holds good 
even where the contract is broken off by the owner, without any 
default on the part of the broker. (2) This latter branch of the 
custom indeed would seem, at first sight, to be somewhat unrea^ 
soQable ; but it is explained by the fact that the rate of payment 
in contracts of this kind which are brought to a conclusion, is 
higher than would be requisite as an equivalent for the trouble 
of conducting the particular transaction ; and it is probably on 
that ground that the custom has arisen, to allow nothing where 
the contract is never completed." (3) 

To me it seems that to allow a charge for brokerage where 
a contract has not been perfected, would be to open the door to 
much litigation, and to do away with one of the main incentives 
to exertion on the part of brokers. I hardly need add that any^ 
thing tending to enfeeble the efforts of brokers for their em- 
ployers would be very injurious to the interests of trade generally. 
At the argument much importance was attached to the 
plaintiff's letter of the 24th September 1867, saying: " In refer- 
** ence to the sale of your timber now in the St. Lawrence Dock, I 
'• will attend to the disposal of the same for the sum of $120," 
upon which the defendants rely as shewing the claim now mad^ 
by the plaintiff for $594, is tlnreasonable. 

On the part of the plaintiff it was said that there i& nothing' 
to shew that the timber referred to in this letter is the same 
timber which the plaintiff had been employed to sell. 

But the plaintiff^s letter offering his services for $120, refers 
to Conroy's timber " now in the St. Lawrence Docks." And the 
requisitions for a culler, produced by Mr. Quinn, show that the 
timber which the plaintiff was employed to sell was in the St, 
Lawrence Docks, and from the whole evidence it is plain beyond 
dispute that the plaintiff's letter of the 24th September, 1867, 
and the letter of Robert Conroy, on which the plaintiff's action 
is founded, relate to the same timber. I do not however deem it 



(1) Read and Rann, 10 B. i: G. 438. 

(2) Ibid., Broad tb. Thomas, 7 Bing 99. 

(3) Per Tindal, C. J., Broad ts. Thomas, supra. 
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stnbu necessary to dwell any longer upon thi8 part of the case, be- 
conroy. cause in my opinion Mr. Conroy's letler of the 19th October 1867 
cannot be regarded as a contract for the breach of which the 
plaihtiflfis entitled to damages as claimed, and according to this 
view the action must be dismissed. 
/. W. Sr ^' CiioA, for plidntifF. 
SoUf Irvine Sf Pemberton^ for defendants. 



IN THE VICE ADMIRALTY COUHT OP QUEBEC. 

MARCH 1875. 

Present: — Mr. Justick A. Stuart. 

The Clara Killam, Sprowl, Master. Action of William Pi ppet. 

The QlenaUarit lying at anchor in the River St Lawrence, on a clear night, wa^ run 
lilt) and damafl;e«l by the Clara HUiam comin:; up the riv^r with a wind 
astern, — then^ was conaiciing • vi ieiic*^ a^ to whether the Glenallan's anchor- 
Jight was 8»t, or il -et, was in such a sl*it*^ asiu be visibl*^ at a certa n distance, 
but it apjK^ared that the vesst-l hrrst-if con id have be^ seen firom th*' KiUam 
in suflicieut time to have avoi led th- coUis.on. had a vigilant watch be*>a kept 
on the later; held, that a proper light had b»(t*n exhibited on the GhmUan, 
and the Ki'lam was responsible ; but t!iat even had there b'^en no light, as the 
vessel herself could have been seen, the absence of such light woull hive 
been iminiit»*rial, — and no vessel is justified in not tiking p opor precautions 
8gain>l collision with anoilier, by the fact that such other is in any way cun- 
traveni! g the rule of the sea. 

Hi Id, also, that where a vessel docs not stop or offer to render any assistance to the 
vessel collided with, but proce*»ds on her way without giving her name and th) 
other information rei]uire<l by the Merchant Sh pping Act 1873, and no excuse 
is shown for such failure to comply with the law, that failure alone, if the case 
be otherwise doubtful, will tix the rc.sponsibiIity on the vessel so acting. 

Per Curiam :— The present suit is brought by William 
Pippet, of South Shields, in England, owner of the barque Olen* 
allan, of the burthen of 831 tons, against the vessel called the 
Clara KiUam^ of 888 tons, owned by Loren Ellis Baker, of Yar- 
mouth, Nova Scotia, and Lyman E. Cann, of New York, to re- 
cover damages occasioned by a collision between these two 
vessels on the river St Lawrence. 

The Glenailan being in all respects well equipped for the 
voyage, left Montreal with a crew of nine hands besides her 
master, in charge of a licensed pilot, laden with wheat, bound 
for Queeustown in Ireland, for orders. On arriving at Quebec the 
Montreal pilot went ashore, and Ovide Dick, a branch pilot for 
and below the harbour of Quebec, assumed charge from that time 
until and after the collision, which gave rise to this suit, occurred. 
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The GlenaUan left Montreal on the 23rd of Jane last, and Quehec oarlxittam. 
on the 27th of the same month. While on her voyage the pilot 
brought her to anchor on the 29th June, about noon, off the 
Pilgrims Islands, in the river St. Lawrence. She was safely and 
securely anchoren with her port anchor and fifly-fivo fathoms 
of chain. About 8 o'clock of the evening of the same day the 
riding light, which was so constructed as to show a clear uniform 
light, visible .all round the horizon at a distalnce of about a mile, 
was put up in the foremast shroud, at a height of 20 feet from 
the deck, and was kept hanging and burning brightly until about 
half-past one o'clock of the morning of the 30th day of June, 
when, of a bright clear moon-light, with the tide at the flood and 
a fresh fair wind, the Clara Killam, with all her sails set, collided 
violently with the said barque GlenaUan^ causing great damage 
to her hull and rigging. That at the time of the said collision a 
good look-out was kept on board the Glenallan, and a white light 
was exhibited as aforesaid. That the Clara Killam, after the said 
collision, did not stay at all by the GlenaUan^ nor did the master 
make any attempt to ascertain whether the Glenallan had need 
of any assistance, nor did he give the information required of 
him by the Merchant Shipping Act, (1873,) but proceeded on his 
course ; that the damage sustained by the GlenaUan was such 
that it was found necessary to have her towed to Quebec by a 
steamer to undergo repair — such is in substance the libel. 

On the part of the Clara Killamy it is alleged that that 
vessel, in charge of a duly licensed pilot, with regular sailing 
lights set and burning brightly, and a strict Jock-out kept, was 
on her way up to Quebec, when about two o'clock on the morn- 
ing of the 30th June last, the weather being hazy, but ships' 
anchor lights being visible at a distance of from one to two miles, 
the look-out saw and reported a ship on the port bow, and at the 
same time the pilot and second mate saw a ship with no light 
shewing close under the port bow ; the helm was^ by the order 
of the pilot, put hard a-port, but the tide being flood, and the 
vessel going at about five or six knots through the water, they 
where too close to avoid a collision, and the Clara KillanCs port 
bow came into collision with the other ship, which proved to be 
a Vessel lying at anchor, having no light set, and to all appear- 
ances no watch on deck. 

It is established, and no where called in question, that the 
GlenaUan was anchored in a proper place and manner in the 

8 
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dmn^am. ^iver St. Lawrence, off the Pilgrims, about 84 miles below 
Quebec, and by the testimony of the master, steward, boatswain, 
chief mate and pilot, supplemented by the affidavit of Jonathan 
Wright, the watchman, to the master's protest at Quebec, it is 
proved that at eight o'clock of the evening of the 29th June last 
the anchor light was put up in a proper place and burned 
brightly up to the moment of the collision, and if no regard is 
had to the affidavit of Wright, then up to twenty minutes before* 
the collision. 

With this case made out, the burden of proof shifted, and it 
was for the Glara Killam to show under what circumstances, 
and how it was that she collided with the vessel at anchor ; for 
it was the duty of the Clara Killam^ seeing the Glenallan at 
anchor, to avoid if practicable and consistent with her own 
safety, any collision ; and nothing can excuse her from making 
compensation to the promoters but unavoidable accident, the vis 
major which no human skill or precaution could have guarded 
against (1). This responsibility in the moving vessel is obviously- 
just, because a vessel at anchor is powerless to take any mea- 
sures to avoid a collision. It follows that when a vessel at 
anchor is run down by another, the onus lies on the latter to 
prove that the collision arose from some cause which would 
exempt her from liability. 

The night of the 30th June last was clear. The pilot of the 
Glenallan deposes that without any light up his vessel could 
have been seen a mile off. It is not pretended by the res- 
pondents that it was dark. On that night, the Clara Killam^ 
in charge of a pilot, under full sail, with a fair wind and 
flood tide, was coming up the St. Lawrence, followed by the 
Kate Cann at a distance of about a mile. The witnesses exa- 
mined by the respondents on the defence may be considered 
under three heads : — those that were on board the Kate Cann^ 
— those on the Clara Kil am^ and those on the Glenallan, I shall 
refer to the testimony in that order. The mate, pilot and appren- 
tice on board the Kale Cann say that when the Clara Killam was 
still distant from the Glenallan an eighth of a mile, it may possi- 
bly have been more, from the poop deck they saw the Glen* 
allan, and debated among themselves whether she was at anchor 



(1) Th« Bo/ovio, 10 Jar. 19. The OrieHtal, 2 Stuarts Adm. R. 140. The Otrolamo,^ 
Hagg m. 
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or not, but they saw no light on her. This certifies the truth aar^jasmm. 
of the evidence of the pilot of the Glenallan, that without a light 
at all on that night his vessel could be seen a mile off ; these 
witnesses do not swear that there was no light on the Glenallan^ 
but that they saw none. There is a wide difference in the weight 
properly attaching to such testimony when opposed to positive 
testimony that there was a light. A ship's li jrht is not an object 
so bright and conspicuou^eus necessarily to arrest the attention of 
anybody. 

I take it to be proved that the Olenallan could be seen a mile 
off' without a light, and that the Clara Killam with a good look- 
out could have seen the Glenallan at that distance. This greatly 
diminishes the importance of the enquiry whether she really had 
a light up. 

I now come to the crew of the Clara Killam^ and here the 
most reliable testimony is to be looked for from the pilot who was 
directing her course, and this is of sudi importance that it is pro- 
per to refer to his own words. He deposes : 

*'«r6tai6 sur la poupe en arriere, le second mate etait sur 
le bord de la poupe avec moi, il y avait aussi le charpentier sur 
le meme deck, et un des matelots dont je ne puis pas dire le nom 
6tait le look-out. Le navire 6tait en bon ordre et bien equipfe, 
les lumieres 6taient en ordre. Nous 6tions suivis par un autre 
barque, le Kate Cann, a une distance d'environ un mille. Le vent 
etait a I'Est, la mar£e montait. Nous 6tions a TOuest des F6lerins 
aux environs de cent milles de Quebec. II y a eu une collision 
entre le Clara Killam et un autre vaisseau appel6 le Glenallan, et 
la premiire connaissance que j'ai eu 6tait que j'ai vu le jib-boom du 
Olenallan et que j'ai ordonne la barre du Clara Killam hard aport — 
on arrivait lorsque j'ai vu le jib-boom, et presque sur le moment 
j'entendais craquer les vargues du Glenallan'' 

'' Je n'ai pas vu de lumieres a bord du Glenallan. Les lumie- 
res de notre vaisseau pouvaient etre visibles k une distance d'un 
demi mille ; s'ils avaient crie k bord du Glenallan, j'aurais pu 
clairer bien facilement ; je n'ai rien entendu du Glenallan qu'au 
moment que nous ^tions clairs d'elle. lis ont alors demand^ le 
nom de notre vaisseau." 

On cross examination he further deposes : " Je declare que 
vu la position de ces chaloupes entre moi et le Glenallan je n'au- 
rais pas pu voir son anchor-light ; s'il y en avait une c'est ce que 
je ne sais pas, je ne I'ai pas vue. Je n'aurais pas pu voir la lu- 
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aarl^ttim. ^^^ "^ directement devant moi, mais on aurait pu la voir en 
regardant d'un c6t§ ou de Tautre. Je mefiais svr Vhomme quifaisait 
le quart en avant ; si cet homme m'eut averti je ne Tai pas entendu, 
et la premiere chose qui me faisait connaitre la proximity da 
Olenaiian £tait le jib-boom, et en meme temps j'ai ordonn^ la 
barre hard aport " 

This shows a very insufficient look out ; the pilot, though 
trusting to the look-out, never rece^*ed any report that there 
was any vessel ahead, and ported his helm of his mere motion 
only when he saw the jib-boom of the Glenallan ; the collision 
instantly after took place. It will be recollected that the second 
mate was on the poop with the pilot. I shall now refer to his 
testimony. 

John Christopher Walle. — " Knows that while coming up 
the river St. Lawrence on the morning of 30th June last, we ran 
foul of a vessel at anchor — was standing on the quarter deck 
when I saw the rigging of a vessel on our port side not quite 
half a mile. Our man on the look-out, one Bobinson, who deserted 
from the ship at Montreal, reported a vessel at the same time, 
which was the vessel / saw ; the pilot called out hard ajforty I ran 
aft to the wheel to see the order obeyed, but had not got so far as that 
when I heard the noise of the collision ; it was our port bow, thjat is 
the fluke of our port anchor which first came in contact with the 
other vessel on her port bow — it was not a minute before we 
came in collision with the Glenallan that I saw the rigging. The 
night was hazy, and she showed no light from the time I first 
could see her up to the time we struck her," 

This testimony is in all essential particulars identical with 
that of the pilot, and leaves no room for doubt that both the pilot 
and second mate saw the jib-boom of the GUnallan before any 
report from the look-out, and not a minute before the collision, 
indeed not time enough to enable this last witness,, though run- 
ning, to reach the wheel. 

The law imposes it as a duty upon all moving vessels to have 
a strict look out, to warn the persons directing their movements 
of the obstacles in their way ; and the absence of such look-out 
constitutes want of caution, diligence, s :ill and discretion in the 
navigation of the ship, and is, in law, negligence. From the fact 
that even when so close as, if hailed from the Glenallan, the pilot 
of the Clara Killam would still have had time to avoid the colli- 
sion according to his own testimony, it seems to me to admit of 
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no reasonable doubt that if a proper look-out had been kept on aarlKmm. 
board the Clara Killam no collision would have taken place ; it 
was certainly not occasioned by inevitable accident. 

It was argued on behalf of the respondents that there was 
no anchor-light on the Glenallan, or if there was one, it had 
become so obscured by smoke on the glass that it could not be 
seen, and that pretension is supposed to be established by the 
testimony of three seamen who were on board the Gienallan^ and 
who were brought up and examined by the respondents. The 
first of these three is Thomas Day. He established that at 9 
o'clock, when he went below, the riding-light was burning 
brightly; he did not come on deck again until after the collision. 
This testimony, as far as it goes, support the libel. The next is 
George Andrews, This witness put up the anchor-light, and 
was watchman from 8 to 10. He pricked up the lamp once, and 
before leaving the deck at 10 he cleaned the glass of the lamp 
because it was so smoky ; before he cleaned it he does not think 
the light could haA^e been seen further off than twice the length 
of the ship. At half-past eleven he went on deck and saw the 
lamp was smoky. After the collision he saw the lantern in the 
5ain« ///are in the fore- rigging, but some of the glass was broken, 
such portions as remained were smoki^d so as to obscure the 
light. It is proved by every other man aboard the Glenallan that 
the effect of the collision was to carry away the fore-rigging of 
the ^^lenallan on the port side, and to cause the lantern to falj on 
the deck, where il was picked up and examined, and what 
remained of the glass was unquestionably smoked. The oscilla- 
tion caused by the violent carrying away of the rigging to which 
it was attached, and the falling on the deck, it is more than pro- 
bable would produce such a result. The third witness is Jona- 
than Wright, who was anchor watchman at the time of the colli- 
sion ; he says that he had to prick up the wick of the lamps three 
times, and the reason he had to do this was that there was no 
oil in the lamp, and none left to refill it ; that the lamp was so 
obscure by smoke that it could not be seen at any distance* 
This same witness was brought before the notary at Quebec, 
where the master extended his protest, and mode oath *' that at 
about half-past one o'clock a. m., he w;»s on the forecastle attend- 
ing to the watch and keeping a careful look-out. The anchor or 
riding light was properly placed in the port fore-rigging and 
kept burning brightly, and the night was clear and fine, being 
moonlight. 
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dxrlKiOam. ^^^ notarjT was examined and swore that this witness per- 

fectly understood the protest and deliberately swore to it — this 
witness is in direct contradition with himself, he is moreover 
contradicted by the steward on the subject of the oil, the lamp 
was full and there was plenty of oil out to refill it if it had be- 
come necessary to do so ; little faith can be put in this witness, 
he and the other two seamen are all jdeserters from the Glenailan. 
I can only say that I do not attach any faith to the testimony of 
Wright and Andrews, and that I am satisfied in my own mind 
that the anchor light of the Glenallan continued to burn brightly 
down to the time of the collision as sworn to by Wright himself 
on the protest, and must have been seen by the people of the 
Clara Killam if a proper look-out had been kept on her. But if I 
could have put any confidence in these two men it would not 
have made any difierence in the decision of this case. And 
admitting for a moment that the anchor light did not shed light 
at any distance because .of its being smoky, it is proved by the 
witnesses of the respondents themselves that the Glenallan was 
seen a mile off, though no light was seen on her, so that the 
absence of a bright light on board the Glenallan such as required 
by the rules of the port would, if it were so, be immaterial (3) as 
the Clara Killam could see her without such light with a proper 
look out. And neither by the marine nor by the common law is 
a vessel cr carriage justified in not taking proper precautions 
against a collision with another, by the fact that such other is not 
in its proper position or side of the road, or is in any way con- 
travening any rule of the sea or road. Thj night was clear, the 
wind and tide favorable, and no circumstance is shewn by which 
to account for the collision. 

There remains one other point to mention. It is alleged and 
proved in this case that after ihu^ accident the Clara Killam did 
not btop or oflFer to render any assistance to the Glenallan, but 
proceeded on her way without giving her name, and the other 
information required by the Merchant Shipping Act of 1873, and 
was not seen again by the people of the G.enillan until she was 
discovered and recognized in the harbour of (Quebec, as the ship 
that had cqme in collision with them, nor is there any excuse 
shewn for the failure to comply with this provision of law. This 
failure alone, if the case were otherwise doubtful, would under 



(3) Silliman «« Lewii, 49 N. Y., 379. 
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the statate fix the responsability on her (1). The omission or a r^jam. 
refusal of the people ou board the Kale Cann to give the name of 
the Ciara Kiilam, though asked, lends weight to the presump- 
tion that the C^ara Killam was considered in fault by the crew of 
the Kate Cann. 

The Court having called in the assistance of professional 
gentlemen as assessors, has requested the opinion of Commander 
Ashe of the Eoyal Navy, and Mr. Gourdeau, the Harbour Master 
of Quebec, who returned the following answers to the questions 
proposed to them : 

Ist. Question — Had the Glenullan an anchor light burning 
while at anchor, up to and at the time of collision ? 

Answer of Commander Ashe, R. N. — All the evidence given 
by the GlencUlan distinctly states that the light was burning 
brightly up to the time of the collision. 

Answer of the Harbour Master. — The evidence shews that 
there was an anchor light burning on board the Gienallan^ at the 
time of the collision. 

2nd. Question. — Had the Clara Killam a proper look-out, 
and could such look-out have seen the anchor light of the Glen- 
allan ? 

Answer by Commander Ashe. — The pilot of the Clara Killam 
states that he could not see ahead in consequence of a boat, and 
that he trusted entirely to the look-out forward ; and there is no 
evidence that the look-out man was at his station ; and, if he 
was, he did not report the A^essel at anchor w'hich he could have 
easily seen ; under these circumstances it is evident that a 
proper " look-out was not kept on bonrd the Clara Killam.^' 

Answer by Harbour Master. — There was no proper look-out 
on board the Clara Killam, and a proper look-out could have seen 
an anchor light on board the Glenallan. 

3rd Question. — If the anchor light of the Glenallan had 
become obscured by smoke on the glass, w^as the night suflS- 
ciently bright to have admitted of the Clara Killam seeing the 
Glenallan at a sufficient distance to keep clear of her ? 

Answer by Commander Ashe. — Supposing that the anchor 
light was not burning, then, as the ship astern of the Clara 
Killam saw the ship at anchor, it is evident that the Clara Killam 



(1) The Lihtrty, 2 Stuarta Adm. H. 102. The injlexihle, Swabey, 35. The Cleopatra, lb 
135. The Halcyon, I. Lnsh 100. The Arthur Gordon, lb. 272. The Independanet, 14 Moorei 
P. C.ouetlU. 
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ciarlx Inn. ^<^^^^^ have. 80611 her qIso, and in sufficient time to have kjpt clear 
of her, had there been a proper look-out on hoard. 

Answer by Harbour Master. — Yes. 

4th Question. — Was the collision occasioned by the absence 
of an anchor light on the Olenallan ? 

Answer by Commander Ashe. — Certainly not. 

Answer by Harbour Master. — No. 

5th Question.^Was the collision caused by an insufficient 
look-out on the Clara Killam ? 

Answer by Commander Ashe. — The collision occurred in 
consequence of a bad look-out being kept by the Clara KiUam 
and the Pilot trusting to a man forward. When the Pilot could 
not see ahead from where he was^ it was his duty to have gone 
forward himself. 

Answer by Harbour Master. — Yes, the Pilot of the Clara 
Killam running up his vessel at night with the flood tide must 
have expected to meet vessels at anchor, and should have 
requested one of the ship's officers to see that the look-out was at 
his post ready to report to him anything ahead. 

6th. Question. — Could the master or person in charge of the 
Clara Killam, without danger to his own vessel, have stood by the 
iilenallan after the collision, as required by the Merchant Ship- 
ping Act 1873, to render assistance to her if necessary and until 
he had ascertained that she had no need of further assistance ? 

Answer by Com. Ashe. — The Captain of the Clara Killam 
could have " rounded to," but as she only grazed the side of the 
Iilenallan and as there was not the slightest chance of her want, 
ing assistance, as she was at anchor in a river in smooth water 
with all her boats, I do not think that he was to blame in not 
»* rounding to," as he would have taken half-a-mile before he 
could have done so. 

Answer by Harb. Master. — The Clara Killam should have 
been rounded to immediately after the collision, her anchor drop- 
ped and boat sent to enquire if the Olenallan required any assis- 
tance. 

With such an appreciation of the evidence by gentlemen of 
the experience and position of the assessors, I have no hesitation 
in pronouncing against the Clara Killam, and I direct that the 
amount of damages be ascertained in the usual way. 

Ross Sf Sluart, Proctors for Promoter. 

Holif Irvine Sf Pemberton, Proctors for Respondents. 
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30 1 H JUNE 1876. 

Cjram Merkuith, C. J., Stuart, J., and Dorion, J. 

LOUIS PRATTE, 

vs. 

L\ MANUFACTURE DR LAINE D*YAMACHICHE, 

Defendant. 



PlaifUUf; 



AND 

V. (). DESILET8 ET AL., 

AND 

LOUIS PRATTE. 



Claimants ; 



Con'esling BeptrU 



The Dtreclon of a Joint Stock Company 
having, in good failb and for suffici-^nt 
consideration. mort|?a«^ed the property 
of the company in favor of tbr'mseives. 
helil, that althrou^h the mortgage could 
not. of itself, bind ihe company, yet that 
it was not absolutely null, but only 
relatively, null. 

Held, also, that although a certain deed of 
ratiftcation was npcessary to give vali- 
dity to ihe mortgage, yet that it was 
not necessaj-y to enregister the said 
deed. 



Las directeurs d'une compagnie k Fonds 
Social ayant, de bonne foi. et pour va- 
lable '-onsid^ration, hypoth^ue en Ii>ur 
propre favour les bieiis de la oompagnie. 
juge, que quoiqae Thypoth^ue ne pou- 
vait d*elle-mdme Her fa compagnie, nd- 
anmoins elle n*6tait pas abrolument 
nulle, mais senlement relativement nulle. 

Jugd, aussi, que bien qu*un certain aote d4 
ratillcation 6tait n^ce^saire pour validrr 
. la dite hypoth&que, l^ear^iristrement d e 
tel aote n*6tait pas necessaire. 



The judgment under review was rendered by the Superior 
Court, Three Rivers, (Polettk, J.) on the 22nd February 1876i 
as follows : 

La cour apres avoir entendu James Shortis, l^lichel Laurent 
et S^vdre Rivard, trois des r^clamants colIoqu§s comme cr6an- 
ciers, et le demandeur x^ontestant, par leurs avocats, sur le 
m^rite de la contestation 6lev6e et produite par ce dernier, contre 
la collocation faite en faveur de ces trois r6clamants, et de deux 
autres avec eux, sous le nom des directeurs de la manufacture 
de laine d'Yamachiche, suivant la quatorzidme item du projet ou 
rapport de collocation, fait par le d6put6 protonotaire de cette 
cour, le cinq de juillet dernier, et sur la r6ponse des dits James 
Shortis, Michel Laurent et SSvdre Rivard, a icelle contestation, 
examine ces projet ou rapport de collocation, contestation et 
r^ponse, le dossier de la procedure, les pieces produites et la 
preuve et en avoir d61ib6r6 ; 

Attendu qu'il est 6tabli entr'autres choses au dossier, lo que 
la manufacture de laine d'Yamachiche, d6fenderesse en la pr6- 
sente cause, a 6t6 incori)or6e sous Tauiorit^ de I'acte de la I6gis- 

9 
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^^^^ lature de Quebec, 31 Vic. cap. 26 ; 2o que suivant le livre des 
^*%wdiT*' d61ib6ration8 des actionnaires ainsi que des directeurs de la 
d^fenderesse, a une assemblfie genferale des actionnaires de cette 
demiere, tenue le vingt-neuf octobre, mil huit cent soixante* 
treize, Petrus Odilon D^feilets, Severe Rivard, Michel l^aurent, 
James Shortis et Charles I^ajoie, out ete nommes directeurs de 
la defenderesse pour I'annee alors courante ; 3o que par resolu- 
tion pass^e a la meme assemblee il a et6 unanimement r^solu 
qu'un emprunt au montant de dix mille piastres fat effectue par 
hypotheque sur Timmeuble de la societe au taux de pas plus de 
huit pour cent ; 4o que par acte de conventions passe a Mon- 
treal, devant Mtre. J. H. Jobin, notaire, le six de fevrier mil huit 
cent soixanto-quatorze, les dits Petrus O. Desilets et James 
Shortis, le premier nomm6 en sa qualite de president, et le 
deuxieme en sa quality de Tun des directeurs de la d^fenderesso, 
agissant et repr^sent^s a cet acte par les dits Charles Lajoie, 
• Michel Laurent et Severe Rivard, tous trois se portant fort et 
garants de leur faire ratifier et confirmer cet acte sous le delai 
de trente jours de sa date, a peine de nuUitfe dlcelui, lequel ne 
prendrait eflfet qu'A compter de cette confirmation ; et les dits 
Lajoie, Laurent et Rivard, agissant aussi pour eux-memes per- 
sonnellement com me directeurs, et le dit Lajoie comme adminis- 
trateur et gerant de la defenderesse, et tous cinq ensemble 
es-dites qualitfes representant coUectivement la defenderesse, 
d'une part, et les dits Laurent el Rivard, agissant encore en leurs 
noms personnels et en leurs qualites privees ; lesquels out 
declare entre'autres choses que Temprunt de dix mille piastres, 
par voie hypothecaire, suivant la resolution su8-mentionn§e, n'a 
pu encore etre obtenu et ne pent facilement T^tre ; que la posi- 
tion de la defenderesse n'est pas changee et qu*elle avait alors 
besoin de cette somme pour ses affaires pressantes ; qu'attendu 
la presqu'impossibilite d'obtenir de personnes etrangeres Taide 
dont la defenderesse Avait reellement besoin ; et a dfefaut de cet 
aide, les dits Laurent, Rivard et Shortis out promis leur endosse- 
ment sur les billets de la defenderesse pour en obteu'r Tescompte 
aux banques, jusqu'a concurrence de dix mille piastres ; que les 
parties sus-nommees agissant comme dit est sont convenues 
ensemble : lo que la defenderesse emettrait et signerait ses bil- 
lets promissoires de temps a autres pour des montants in^gaux et 
stdvant les besoins, a I'ordre des dits Laurent, Rivard et Shortis 
ou de Tun d'eux, payables k diflerentes dates, et ces derniers les 
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endosseraient pour en obtenir Tescompte, ces billets devant etre ^^^ 
payes en tout ou en partie, ourenouvel6s avec Tendossement des ^^""'e^eh^^' 
m^mes, pour etre finalement acquittes sous le d61ai de deux ans 
de la date de Tacte de conventions, ou plut6t si les affaires de la 
defenderesse le permettaient, de maniere que les dits Laurent, 
Rivard et Shortis ne fussent jamais a Tavenir recherch^s k cause 
de leur endossement ; 2o qu'a cette fin les dits Desilets et Lajoie 
promirent solidairement et s'obligSrent envers les dits Laurent, 
Rivard et Shortis d'encourir et supporter entre eux cinq et chacnn 
pour un cinquiemo, toutes les responsabilit^s de I'endossement de 
billets par ces trois derniers, jusqu'i concurrence de la dite somme 
de dix mille piastres ; 3o que pour plus grande surete et mieux 
garantir le dit endossement de billets, la defenderesse representee 
et agissant par ses president et g§rant sus-nommes, hypoth6qua 
sp6cialement au profit des dits Laureut, Rivard et Shortis, le seul 
immeuble appartenant a la defenderesse, designe en Tacto et qui a 
et§ saisi et vendu par decrfit en la presente cause; cette hypotheque 
§tant consentie parce que Tendossement de billets est Tequiva- 
lent du dit emprunt et pour valoir jusqu'a concurrence de la dite 
somme de dix mille piastres, intgrSts, frais et loyaux couts ; 
4o que ces conventions furent faites avec la promesse de les faire 
ratifier par les parties absentes dans les delais et sous la pena- 
lity precites ; 60 que par acte de ratification passe aux Trois- 
Rivieres, devant Mtre. P. 0. Guillet, notaire, le dix de juin mil 
huit cent soixante-quatorze, les dits Petrus 0. Desilets et James 
Shortis ont ratifie et confirm6 Facte de conventions sus-men- 
tionne ; 60 que le treize du meme mois da juin, mil huit cent 
soixante-quatorze, le dit acte de conventions a ete enregistr6 au 
bureau d^enregistrement de la division d'enregistrement des 
Trois-Rivieres ; mais qu'il ne parait pas que Tacte de ratification 
sus-mentioune ait ete enregistre ; 7o que par le projet ou rapport 
de collocation fait par le depute protonotaire de cette cour, le 
cinq de juillet dernier, les directeurs de la dite manufacture de 
laine d'Tamachiche sont coUoques pour une somme de deux 
mille deux cent vingt-quatre piastres et vingt-quatre centins et 
demi, provenant de la vente par decrSt de Timmeuble de la 
defenderesse sus-mentionnej et ce, en vertu de Tacte de conven* 
tions aussi sus*mentionn6 du six fevrier mil huit cent soixante- 
quatorze, donnant hypotheque aux dits Laurent, Rivard et Shortis 
IK>ur les billets qu'ils endosseraient ainsi qu*il est explique ci^ 
dessus en cet acte ; 80 que le demandeur conteste cette colloca- 
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^«« tion et plaide par sa contestation la nullitfe de I'acte de conven- 
tions sus-mentionne pour diverses raisons qu'il alldgue, laquelle 
contestation il a fait dgnifier aux dits Petrus O. D6silets, S^rdre 
Rirard, Michel Laurent, James Shortis et Charles Lajoie, mais 
que les dits James Shortis, Michel Laurent et Sfevere Rivard 
sont les seuls qui aient comparu et rfepondua cette contestation; 

Consid6rant lo que la resolution sus-mentionnfee des action- 
naires de la d6fenderesse, le vingt-neuf d'octobre mil huit cent 
soixante-treize autorisait seulement Temprunt de dix mille 
piastres sur hypotheque de Timmeuble de cette derniere, et ne 
donnait aucun pouvoir ni autorite aux directeurs, ni k aucun 
d'eux, de faire k la place de Temprunt aucune des conventions 
ni des stipulations portees en Tacte de convention du six f^vrier 
mil huit cent soixante-quatorze, lesquelles sont en dehors des 
pouvoirs conftrfes par cette resolution, et qu'en faisant un tel 
acte les parties a icelui ont exced§ leur autorite ; 2o qu'en 
supposant mdme que cet acte de convention fut I6gal et capable 
de Her la d6fenderesse, cependant il serait devenu nul et sans 
effet faute d'avoir 6t6 ratifiS et confirm^ dans les trente jours de 
ea date, suivant la convention y contenue ; et qu'a I'expiration 
de ce delai cet acte s'est trouv6 anganti et les parties k icelui sont 
devenues d^gagees et decharg^es des promesses et obligations 
qu'elles y avaient contract^es ; 3o que I'acte de ratification par 
les dits Petrus 0. D^silets et James Shortis, devant Mtre. P. O. 
Guillet, notaire, au Trois-Rividres, le dix de juin mil huit cent 
soixante-quatorze, pour ratifier et confirmer I'acte de convention 
du six de ftvrier precedent, ayant 6te fait en dehors des trente 
jours et mfime au-dela de quatre mois aprds cd dernier acte, n'a 
pu faire revivre I'acte de conventions, sa.ns le consentement et 
la presence des dits Charles Lajoie, Michel Laurent et Severe 
Rivard, parties a icelui, et que ces trois derniers no font pas 
parties k I'acte de ratification ; 

Consid^rant d'ailleurs, que les dits Petrus O. Desilets, Severe 
Rivard, Michel Laurent, James Shortis et Charles Lajoie, qui 
etaient les cinq directeurs de la d^fenderesse, ne pouvaient agir 
qu'en cette quality dans I'acte de conventions, en le 8upi>o8ant 
valable d'ailleurs, et nullement en icelle quality et en leurs 
propres et priv6s noms, pour obliger la defenderesse envers eux- 
memes comme ils I'ont fait, et qu'ils ont agi en dies noms et 
qualites incompadbles ; 

Consid6rant aussi, qu'en leur quality de directeurs de la 
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defenderesse, les dits Petrus Odilon Desilets, Severe Rivard, ^™i*» 
Michel Lanrent, James Shortis et Charles Lajoie, n'etaieiit auto- ^''ihlcISr*' 
risfes par la resolution sus-mentionnee et par la loi, a hypoth^quer 
rimmeuble de la dfefenderesse, qu'en recerant par empruut la 
somme de dix mille piastres, et qu'ils no pouvaient legalement 
hypothfequer cet immeuble h leur proKt, ni les dits Petrus O. 
Desilets comme president et Charles Lajoie comme g^rant de la 
dite manufacture de laine d'Yamachiche Thypothequer en faveur 
des dits Michel Laurent, Sferere Rivard et James Shortis, trois 
des directeurs de la d6fenderesse, et plus particuli^rement pour 
une somme qu'ils ne recevaient pas ; 

Considerant en outre que la pretendue hypothdque consen- 
tie par Tacte de conventions, a ^tfe donate sans consideration, et 
que lors de I'enrcpgistrement de cet acte il n'avait pas encore 
ete fourni de consideration pour cette hypotheque ; 

Considerant enfin, qu'en supposant Facte de conventions 
valable et capable de lier la defenderess^ etles parties y d§nom- 
mees, cet acte §tait incomplet k sa face meme et ne pouvait pro- 
duire d'eflfet qu'aprfis avoir ete ratifie en temps utile par les dits 
Petrus O. Desilets et James Shortis ; que cet acte a ete enregis- 
tr6 an bureau d'enregistrement, mais qu'il ne parait pas que 
Tacte de ratification su6*mentionn§ ait aussi ete enrogistr6, ce qui, 
cependant, etait necessaire pour completer Tacte de conventions 
et lui donner effet, et que Thypotheque stipul6e, en supposant 
qu'elie put etre cr66e, ne pent exister et devenir publique que 
par Tenregistrement de ces deux actes, d*ou il suit que le d6faut 
d^enregistrement de Tacte de ratification suffirait seul pour decla- 
rer qu'il n'y a pas d'hypotheque ; qu'ainsi et pour toutes ces rai- 
sons Facte de conventions en question est nul, et les directeurs 
sus-nomm^s de la manufacture de laine d'Tamachiche n'auraient 
pas du etre colloquys comme creanciers hypoth^caires sur le priz 
de rimmeuble vendu par d^cret sur la defenderesse, attendu 
qu'ils n'avaient pas d'hypotheque sur cet immeuble ; 

En consequence, declare nul et de nul effet le susdit acte de 
conventions, fait et pass^ a Montreal, devant Mtre J. H. Jobin, 
notaire, le six de f&vrier mil huit cent soixante-quatorze, entre 
les dits Petrus 0. Desilets et James Shortis, agissant et repr6sen- 
t6s par les dits Charles Lajoie, Michel Laurent et Severe Rivard 
ces trois derniers agissant aussi pour eux-memes, et tons cinq 
dans les noms et qualites mentionnes en cet acte, sauf et excepts 
les promesses et obligations personnelles, qu'ils ont faites et con* 
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^J^**® Iractees entr'eux et les uns envers les autres, mais non quant a 
^'^hiJhe"*^* Thypotheque qu'ils out preteudu creer par cet acte et que la cour 
declare ne pas exister ; retranche et rejette du dit projet ou rap- 
port de collocation fait par le depute-protouotaire de cette cour, 
le cinq dejuillet dernier, le qnatorzieme item d'icelui, lequel con- 
siste en la somme de deux mille deux cent vingt-quatre piastres 
et vingt-quatre centins et demi, accordee aux dits directeurs de 
la manufacture de laine d'Yamachiche, et pour laquellells sont 
colloquys en vertu de I'acte de conventions sus-mentionne et 
declare nul par les presentes, ordonne au protonotaire de cette 
cour de preparer un nouveau projet ou rapport de collocation 
pour la distribution de la dite somme de deux mille deux cent 
vingt-quatre piastres et vingt-quatre centins et demi courant seu- 
lement, et d'accorder cette somme aux parties a qui il appartient 
et suivant leurs droits, et condamne les dits -James Shortis, Mi- 
chel Laurent et Severe Rivard aux d6pens de la contestation du 
projet ou rapport de collocation envers le demandeur contestant 
Louis Pratte. 

McDougall, Q. C. — The claimants submit that this judgment 
is erroneous and should be reversed. 

Before entering upon an examination of the consifUranis in 
the order in which they occur in the judgment, the claimants 
submit that the plaintiff does not shew his interest to contest as 
required by article 1039 of the civil code. 

When the deed of the sixth day of February was made he 
had no claim against the defendant, and it does not appear that 
he had a claim on the tenth of June, w^hen the deed of ratifi- 
cation w^as made, or on the thirteenth when the principal deed 
was registered. By referring to the original action in this cause, 
it will be found that the plaintifi's declaration, dated the 31st 
October, 1^74, merely alleges an account stated in the course of 
the spring previous (dans le cours du printemps dernier), for 
wool previously sold by plaintiff to defendant. The action was 
contested and the only evidence adduced by the plaintiff was 
that of Charles Lajoie, former manager of the defendants, who 
testified that the acknowledgement of the plaintiff's account was 
made by him after he had ceased to be manager. The statement 
signed by him was signed when he gave his testimony in 
December 1:^74. He says he told the plaintiff last spring (1874) 
that he thought the balance due him was $224.85, but in cross- 
examination he says he so told the plaintiff after he had ceased 
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to be manager. He ceased to be manager in the end of May, so ^^**** 
that in all likelihood this acknowledgement was made after the ^^^^fr*' 
13th of June, and even then it had no legal value, for Lajoie 
had no authority to make it. All he proves by his testimony is 
the acknowledgement and not the sale of wool by the plaintiff. 
It is true he says the plaintiff sold the defendant wool, but he 
knows and says nothing about dates and quantities. 

Strictly speaking, therefore, the plaintiff, instead of being an 
anterior creditor, qualified under the code to coiitost the claimants 
hypothec, should have had no claim at all ; and at all events the 
claim allowed him by the jud^^ent of December 1874 is subse- 
quent to the date and the registration of the hypothec. 

This fact alone should suffice to upset the judgment. 

There is another fact which is not less fatal to the plaintiff *8 
contestation. By article 1040 no individual creditor can contest 
a contract later than one year after he has a knowledge of it. 
Now the contract in favor of the claimants was registered on 
the 13th June 1874, and the contestation was filed on the 17th 
of September 1875. 

The plaintiff's contestation therefore con.es too late, because 
he must be presumed to have a knowledge of the c ntract from 
the date of registration. It is then made public, and if the 
plaintiff did not inform himself of it he has himself to blame. 

Let us now examine the consid^rants of the judgment 
seriatim. 

The first considirant : — The resolution authorizes directors 
to make a loan, but not to make the covenants contained in the 
deed of the 6th February 1874. 

By this the Judge seems to think that nothing is a loan 
unless the amount borrowed is all at once handed over in a sack. 
This is rather a narrow view and one which will scarcely bear 
the examination of men having any knowledge of business. To 
test the thing by one example, it may be safely affirmed that cut 
of the vast amount of money annually used in the lumber trade 
from the City of Quebec not one dollar is thus handed over, and 
still mortgages are given as security for such moneys. The usual 
mode of operation is for the borrow^er to make arrangements with 
his advancer, in Quebec, to be advanced through the Banks. The 
advancer takes his security on real estate, limits, &c., and after- 
wards, from time to time, gives his endorsation and the money is 
got from the bank as required. The whole transaction is a mere 
loan of the name; 
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^^ The second observation to be made on this consid^rant is that 

^ ^mS'o?*" there is in the resolution no such restraining language as the 
Judge seems to find. The directors are authorized to borrow ten 
thousand dollars, but they are not limited as to how they shall do 
it, nor whom they shall apply to. The object is to obtain the 
ten thousand dollars and not the mode of obtaining them. Such 
transactions should be interpreted liberally and not rigorously. 
The question is : hare the- directors exceeded their powers ? If 
not, what difierence does it make whether they borrow on an 
obligation, or on an obligation accompanied by a system of pro- 
missory notes, made to meet the exigencies of the practice and 
laws of banking. 

The third obser\'ation is that the resolution might be dispen- 
sed with altogether, far the directors have authority by lata to borrow 
money without any special authorization by the shareholders. 

The affairs of corporations such as the defendant, are ad- 
ministered by its o£Scers. See article 860 of the Civil Code, and 
sections 15 and 21 of the Quebec Statute, 81 Victoria, chapter 26, 
under which the defendant is incorporated. Section 16 enacts 
that the affairs of the company shall be managed by a board of 
not less than three nor more than nine directors ; and section 21, 
the directors of the company shall have full jwwer in all things 
to administer the affairs of the company and may make or cause 
to be made for the company any description of contract which 
the company may by law enter into. 

In modern corporations created by statute, the charter 
ordinarily contemplates the business of the corporation to be 
transacted exclusively by a special body or board of directors, 
&c. (1) 

If the charter has invested a particular board or select body, 
with power to manage the concerns of the corporation, the body 
at large have no right to interfere with the doings of these their 
charter agents ; &c. (2) 

Now it is submitted that the borrowing of money is a mere 
act of administration, and one of the most natural and necessary 
acts of administration. If it be so, it follows that the giving of 
security for such moneys is also an act of administration and 
nothing else ; and the form of such security may be any reasonabre 



(1) Aogell tnd Amei on eorporatioDf, chapter 8, Ko. S, page 203. 
(S) Chapter 9, No. %, page 269. 
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form. The granting of a mortgage as such security is certainly ^'' 
not repugnant to the ideas and customs of business in such ^'%hiSS. 
matters. If the contract is one which the company could irUer into, 
the directors could make it for the company without any previous 
permission from the shareholders or ratification afterwards. It 
is not necessary to look far to find authority for saying that a 
trading company is held to have the right to borrow mon«y, and, 
of course, the right to borrow money implies the right to give 
security. 

In general an express authority is not indispensable to confer 
UiK)n a corporation the right to borrow money, to deal on credit, 
or become drawer, endorser or acceptor of a bill of excha&ge or 
become a party to any other negotiable paper. It is sufficient 
if it be implied as the usual and proper means to accomplish the 
purposes of the charter, &c. (1) 

Second considirafU : — Want of ratification witlun the 80 days. 
The first observation on this conridirtmi is (hat the nullity 
of the deed on this ground is not claimed by a party to the deed 
but by an entire stranger te it. His interest to make the demand 
is not apparent ; and the nature and date of hie claim should also 
be taken into consideration. The nullity stipulated in the deed 
ia a right appertaining to the parties only, and not an absolute 
nullity. It is not a tmlHt^ dordre publique. It is true that D^si* 
lets and Shortis had, by the deed, to ratify within thirty days ; 
but, of course, that stipulation is entirely in favor of the three 
parties present at the passing of the deed, who did not want to 
be bound if the other two did not come in. They can renounce 
the right or decline to enforce it, but how can a stranger, who 
has no claim on it whatever, demand it. The right to the nul- 
lity is as concrete and tangible as the right of property in a horse^ 
and the plaintiff in this cause might as welt lay claim to the 
horses belonging to the claimants. 

The second observation is that although it is stated in the 
deed that the ratification should be made within thirty days, it 
is not stated that it must be in writing. The express ratification 
by deed was made on the tenth day of June, but it was tacitly 
ratified at once, as the five parties began at once and continued 
to endorse and discount for the defendant the notes contemplated 
by the deed, and supposing no formal deed of ratification had 



(t) Augell and Ame«, chapter 9, mo. 12, No. 1, pag«234. 
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^w** ^^^^ ^®^^ made, the deed, if good in other respects, would hare 
"^'•cM'cLr- been binding. (1) 

The third observation on this considirant is that it is an error 
to consider that the clause requiring ratification within thirty 
days is absolute and to be enforced rigorously. In our laws it is 
merely comminatory. 

Our Code has changed nothing with regard to such clauses. 
See articles 1079 to 1088. ' The laws are, at present, exactly as 
they came to us from France. 

6 Toullier, page 581, No 550, says : 

Dans Tancienne jurisprudence fran<?ai8e on distinguait ehtre 
les conditions r6solutoires casuelles et les conditions r^solutoires 
X>ote8tative8. Les clauses par lesquelles il 6tait convenu qu'un 
acte demeurerait nul et r^solu, dans le cas ou Tune des partiej 
n'aurait pas rempli ses obligations, 6taient consid6rees comme 
simplement comminatoires ; elle ne s'ex^cutaient point k la 
rigueur, et la convention n'6tait pas r^solu par le seul accomplis- 
sement de la condition dans le temps fix6 par la convention, 
quand m6me il eut 6t6 expressdment stipul6 que la resolution 
serait encourue de plein droit, par la seule 6ch6ance du terme* 
sans qu'il fut besoin d'acte, ni de sommation, etc. Quelles que 
fussent les expressions dont les contractants s'^taient servies, leur 
volontg la mieux marquee 6tait impuissante pour op6rer la r^so* 
solution de plein droit. He cites : Le Repertoire de Q-uyot, Verbo 
clause comminatoire ; Pothier, contrat de vente, No 459; Bro- 
deau sur Louet, lettre P, No. 60, etc. 

See also : Dalloz, dictionnaire de Legislation et de Jurispru* 
dence, Yo. Condition. 

There appears to be no doubt that under the Roman law and 
the new French law such clauses are executed literally and 
rigorously, but in the law as^ we have it, they are regarded as 
comminatory and never entail an absolute nullity. 

Third consid^rant : — The deed being null for want of ratifi- 
cation within thirty days, could not be revived without the pre- 
sence and consent of Lajoie, Rivard and Laurent, at the deed of 
ratification. 

This means purely and simply that the deed being null a 
new deed was required. The observations on the second const- 



(1) See on the Bobjeot of ratification : 
Perrin, dei nnllit^s, page 318 and 335. 
S Toullier, No. 491. 
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dirant will apply. The question is simply : did the omission to ^^^^ 
ratify within the thirty days render the deed null ? If it did, of ^^Ji^^ 
course the deed was null and a new deed was required, but if 
not, this considirant means nothing. 

The fourth considirant : — The parties could not act as direc- 
tors and personally so as to bind the defendant to themselves. 

This considirant presents probably the point of the case 
which has been the stumbling block in the court below. It does 
seem strange that the directors of a corx>oration should grant 
themselves a mortgage on the real estate of the corporation, and 
people are very apt to think at first that it must be wrong. This 
first impression, however, is erroneous. The contract is not against 
good morals, and if there be no fraud it is a legal contract. A 
member of a trading corporation may deal with the corporation. 
Directors of such corporations may aJso do so. 

There is no legal objection to a contract between a corpora- 
tion and individual members of it, when the authority of the 
corporation to contract with its members is within the reason 
of the powers vested in it, and may be necessary for their execu- 
tion ; although this authority may not be given by any statute. (I) 

The mere fact that a creditor of a corporation is also 
a member of the directors, does not render the confession 
of a judgment in his favour fraudulent. The members or 
directors of a corporation may make contracts with it like other 
individuals, and when the contract is completed, the director 
stands, as to the contract, in the relation of a stranger to the 
corporation. (2) 

A corporator may contract with his corporation and may sue 
and be sued on his contract (3) 

By common law, and by the Civil Code too, a corporation 
aggregate may contract with persons who are members of it and 
the contract is not on this account invalid. (4) 

The manager or directors of a corporation are not trustees 
of its property, in such a sense as to disenable them from pur- 
chasing the property or stock belonging to it with the same 
effect as though they were not managers or directors. (5) 



(1) See Abbott's Digest. Law of eoiporations^Vo. oontraots page 209, No. 16. 

(2) lb. No. 17. 

(3) lb. No. 18. 

(4) ADgeil and Ameg, page 805, chapter 8, No> 6. 

(5) Same aothor page 261. 
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^^ A diflBiculty may be supposed to exist in this case from the 

^%wSi?*' feet that the whole board acts in the double capacity, and 
no one is left, without a personal interest, to protect the inte* 
rests of the corporation. This fact does not however disturb 
the general principle, and if no fraud is shewn the contract is 
good. If corporations had no protection left, it would be neces- 
sary to make such dealings absolutely null, but they are not 
in such a helpless condition. They have always their legal 
guardians in the Courts, which are open to them, and may be 
appealed to by any interested party, to protect them in every 
possible way. What, in practice, is more common than for 
directors to deal with their corporations ? A very large portion 
of Qur banking capital is borrowed by the directors of the Banks, 
and although the whole board may not join in any individual 
loan, they all have loans, and it comes to the same in the end. 
To-day A gets accommodation, to-morrow it is the turn of B, and 
so on throughout the board. 

In this case it is worthy of remark that the nullity of the 
deed is granted by the judgment not at the request of any 
member of the Corporation, nor on proof of fraud, but at the 
request of an entire stranger with a very doubtful claim, and 
who, although he alleges fraud in a mild form, proves no fraud. 

The fifth coniidirafU : — The directors were not authorized 
by resolution nor by law to hypothecate without receiving the 
$10,000 ; they could not hypothecate to themselves ; nor could 
D^fiilets and Lajoie hypothecate to the other three. 

The first part of this consid^rant is disposed of by the 
observations on the first comidirant ; the second part by the 
observations on the fourth considirant and the Ic^t part is outride 
of the pleadings altogether. 

The sixth considirant : — Want of consideration. 

By this the Judge seems to hold that no mortgage can be 
granted for a future loan. In this he is clearly in contradiction 
with all the authorities. 

See Dalloz, dictionnaire de L6gislation et de Jurisprudence 
Vo. hypotheque conventionnelle, from numbers 125 to 140. 

129. L'hypotheque conventionnelle consentie pour garantie 
de lettres-de-change d accepter est valable. 

ISO. XTne hypotheque pent 6tre valablement consentie pour 
8uret6 d*une obligation 6v^ntuelle ; par exemple pour garantie 
du paiement d'effets de commerce. 
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Some of the numbers refer to the controversy between 
certain writers as to the effect of a condition poieslative, bat they 
have no application here as the condition in the deed is not 
potesiaiive but obligatory on the five parties. They bind and 
oblige themselves absolutely to endorse the defendant's notes 

Even on potestative conditions Troplong holds the mort- 
gage good» but to take effect only from the date of the loan. 

Ainsi on doit regarder comme nuile rhyx>otheque qui serait 
donn^e pour surety de sommes qu'uu particulier pourrait prSter 
par la suite, sans cependant s'y engager, parce que la ou il n'y 
a qu*une condition potestative, c'est-^-dire qu'il est au pouvoir 
d'une partie d'empftcher, la il n'y a point d'obligation personnelle 
et des lors i>oint d'affectation r^elie. (Arr^t, etc.) Mais il n'en 
est pas ainsi de Thypoth^que constitU)6e pour suret6 d'un credit 
ouvert, si celui qui donne provision s'oblige expTe8s6ment k 
payer les lettres^le-change qui seront tiroes par celui qui stipule 
I'hypotheque (1) 

It is not necessary to multiply authorities, as there can be no 
reasonable doubt on the point. The business of the world could 
scarcely be carried on if it were otherwise. In the lumber trade, 
for instance, what is more common than for the advancer to take 
security for his future advances, and what is more reasonable ? 
If this could not be done, it would work injuriously for both 
parties. First the lender could not be made as safe as he might 
desire and might decline to lend, and second the borrower could 
not utilize the credit which his real estate should give him except 
in a very awkward way. He would either have to sell it to realize 
the money — not always an easy operation — or to borrow the 
money all at once without any regard to the loss of interest he 
thus would have to suffer. For example, a man wants ten thou- 
sand dollars for his winter operations, but he does not want the 
money all at once. He wants it weekly or monthly as his 
expenses are incurred. According to the view taken by the 
Judge in the Court below he would have to borrow and get the 
whole amount at once, which w^ould make him lose more than 
one half the interest, as he could not invest any part of it in the 
mean time to any advantage. It is evident, therefore, that the 
theory of the judgment is not very reasonable ; and, generally 
speaking, what is not reasonable is not according to law. It 



(1) 1 Bint, Dw NalHt^e, pagei 440, 441, 
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^•j** must also be cpnsidered that the class of lenders in such trans- 
^*^i^il' *" actions are not the ordinary lenders on mortgage. They are 
middle men standing between the banks and the operator. They 
do not lend their own money but enable the other party to get 
it from the banks. They could not do the business on their 
own money, because the amount required is beyond the means 
of any ordinary individual. A man with good credit at the 
banks may do business to the amount of a million and not be 
worth a tenth part of it. 

The seventh considirant is that the deed of ratification was 
not registered. 

One is at a loss to find the law upon which this last considS- 
rant can be based. The whole object of the laws of registration 
is to make known the hypothecary position of the debtor. Sirey 
on article 2148 of the Code Napoleon No. 1, ter. say : De toutes 
les dispositions k comprendre dans un bordereau, il n'y a d*essen- 
tielles que celles qui ont pour objet de faire connaitre aux tiers 
la position hypothfecaire du d6biteur. 

Our laws of registration are contained in article 2131 to 2147 
of the Civil Code. 

Registration may be made in three ways : 

1st. By registering the deed at full length ; 

2nd. By registering an extract made according to the provi- 
sions of article 1216 ; &c. 

3rd. By memorial ; which is similar to the bordereau under 
article 2148 of the Code Napoleon. 

The memorial of a notarial deed must set forth : 

1st The name of the notary who keeps the originsd ; 

2nd. The nature of the title ; 

8rd. The description of the creditor and debtor and other 
parties thereto ; 

4th. Description of the property and of the party requiring 
registration. 

5th. The nature of the right claimed, and if money, the 
amount, &c. 

These are what the books c^SlJormalitis substantielles and any 
registration which contains them is good notwithstanding any 
omission of a minor importance either in the papers themselves 
presented for registration or in the transcription of them into the 
registers. The only Canadian book on the subject which I 
have been able to consult is one published by J. Hervieu, 
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registrar of the county of Terrebonne> in titled : " Observations ^, 
et commentaires sur les titres 17 et 18 du Code Civil du Bas- ^^'i^S*"*' 
Canada." On article 2131 to 2147 after citing Sirey he says : 
" On pent en dire autant de toute errenr d'omission ou de com- 
mission faite dans une copie k enregistrer ou dans la transcription 
ou Tinscription d'un document : si cette erreur n'est pas de na- 
ture a empecher la position hypothecaire du d^biteur ou la 
nature et I'fetendue du droit reel enregistrfe d'etre connu, elle 
n'affecte en rien la validity de Tenregistrement." 

Supposing that in this matter the registration had been by 
extract under article 1216, it is quite evident that no mention 
would have been made of the clause requiring ratification as 
that clause could in no manner be considered a formalUi substan- 
iielle under article 2139. If it had been by memorial it is clear 
also that the clause would have been omitted, as it is not neces- 
sary to disclose any one of the material matters required by the 
Code. It could only come under number two of article 2139 
viz : '' The nature of the title," and it seems quite manifest that 
the nature of the title in this cause can be stated without mem 
tioning the clause requiring ratification or the ratification itself 
either. The mistake of the Judge below is that he requires the 
whole title to be registered, whereas the law in reality only 
requires the nature of it and certain substantial or material 
matters. Now by registering the deed of the 6th February 1874, 
at length all the material facts are made known to as full an 
extent as if the registration had been by memorial. The name 
of the notary, the date and nature of the deed, the debt, the 
debtor and creditor and the property are all there, so that the 
hypothecary position of the debtor as affected by that registration 
is made known. The validity or invalidity of the deed is also 
sufficiently made known. A third party finding such deed 
registered has only to enquire if it has been carried out and rati- 
fied either tacitly or expressly. He can in no way be injured by 
the absence from the registry books of the deed of ratification. 
The registration laws are made to make transactions in real 
estate safe ; and when we have a registration that will indicate 
to intending purchasers of, or lenders on, real estate the hypo* 
thecary condition of such real estate we have all that is required. 
There is nothing in our system, nor in any other system, that 
requires the registry office to show the validity or invalidity of 
every claim entere<J. If the defendant had been about to sell 
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^^ its property after the registration of the mortgage in question in 
^"iMlSr**" this case, does any one suppose the intending purchaser would 
buy merely on the representation of the defendant that the deed 
was null for want of ratification, and so it would be with the 
lender. They would do nothing so long as the entry remained 
in the books, and the opinions of all the lawyers in the country 
would not make them buy or lend until the invalidity cf the 
deed had been judicially declared and the registration cancelled. 
As to hypothecs resulting from the registration of subsequent 
judgments, it cannot be pretended that the creditor has been 
deceived and injured. He did not obtain and register his judg- 
ment thinking the property free from any prior incumbrance. 

Article 2132 of our Code says : errors and omissions are not 
fatal unless material. The omission of the ratification cannot be 
material, because it cannot mislead and injure. The ratification, 
as hereinbefore shewn, might have been an unwritten ratifica- 
tion, and not in a form to make its registration possible. 

2 Bogron Code Napoleon, on Articles 2148, page 8014, cites 
from Sirey a judgment by which it was held : '' Que lorsque 
r6nonciation du titre originaire a 6t6 faite, il n'est pas nScessaire 
X>our la validity de I'enregistrement de faire mention dMn titre 
post6rieur et recognitif qui a interrompu la prescription com- 
menc^e centre le titre originaire." 

1 Biret des Nullit6s, page 446, " cependant elle a decide 
depuis que Terreur dans Tobservation d'une formality de I'ins- 
cription n'en operait pas la nullity, si cette erreur n*etait essen* 
tiellement dommageable, et si elle n'avait pas rgellement nui." 

This seems to be said in relation to things which were 
regarded by the Code Napol6on as formalitis substantielles. The 
matter is left to the. arbitration of the judge, and if no one has 
suffered, a proper sentiment of justice should require him to 
uphold the validity of the registration. 

Several examples of very serious omissions are found in 
" Perrin des NuUites de droit," page 234, and held not to be fatal. 
After speaking of some other matters in which irregularities 
occur, and on which contradictory judgments have been ren- 
dered, he winds up by stating a general principal that should 
govern all such matters, in the following words : 

*' II n'est alors qu'une ressource, c'est d' examiner si la for- 
mality exigee est grave et substantielle, ou si elle est accidentelle 
et legere. Dans le premier cas sa violation emporte nullit6. 
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Dans le second elle ne Temporte pas, et la loi n'est que commi- ^^** 
natoire. '"''iSiT'" 

Denoncourt^ pour le demandeur. — Le demandeur a contests 
le susdit projet de collocation etnomm6ment le dit item quatorze, 
auquel il s'est objects et a demand^ qu'un autre projet fut dre8s6 
pour les raisons suivantes, savoir : 

1*" Parcequ'ils ne sont pas sp^cialement ni nomm6ment 
autoris6s a cr6er une hypothdque sur Timmeuble de la d6fende- 
resse ; . 

2* Farceque Tacte de convention pass6 k Montreal, le six 
fevrier 1874, est nul et ne confdre aucun droit aux dits cinq 
directeurs, la d^fenderesse n'6tant pas representee a cet acte ; 

3" Parceque le dit acte de convention devait 6tre ratifife ♦ 
par les dits Petrus Odilon Desilets et James Shortis, sous trente 
jours a peine de nullit6, et que sans cette ratification dans les 
dits delais le dit acte n*aurait pas 6te fait et ne devait prendre 
effet qu'a compter de cette ratification — mots de Facte lui-meme 
— et qu*il ne Ta pas 6t6 ; 

4*" Parceque le dit acte de convention n'a et6 ratifi6 et con- 
firm6 que le dix juin suivant, plus de quatre mois aprds ; 

6" Parceque I'acte de convention a seul 6t6 entregistrg le dix 
juin 1874 ; 

6' Parceque le d6faut d'acceptation dans les d6lais fix6s et 
le defaut d'enregistrement de I'acte de ratification rendent nul 
le droit et le rang hypoth6caire des dits cinq directeurs et leur 
collocation au dit projet. 

La defenderesse ne pouvait se lier et faire un acte d'ali§na- 
tion quelconque que par ses directeurs duement autoris^s par 
ses actionnaires ; et Tassemblge du 29 octobre 1873, tel que 
inentionn6e au livre des votes et deliberations des actionnaires 
de la dite manufacture de laine, lequel livre est produit avec le 
temoignage de P. 0. Desilets, n'autorise pas suffisamment les 
dits directeurs k faire d'emprunt ni a hypothequer les immeubles 
de la defenderesse. 

Mais en supposant que les directeurs fussent autorises k 
emprunter et a creer une hypotheque, ce qui est nie, ils devaient 
le faire d'aprds la loi et d'apres les termes mSme de la resolution 
k laquelle ils referent dans les dits actes de convention et de 
ratification, et non pas se donner a eux-memes une hypotheque 
comme ils Tout fait. 

Pour lier la defenderesse tons les directeurs, ou un quorum 

11 
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ftwto d^enx, les autres absents, devaient paraitre et porter a I'acte et 
^'if^*"* contracter avec un tiers ; mais dans le cas actuel trois des direc- 
teurs seulement sont presents a Montreal a Tacte de convention 
dudit six ffivrier 1874, et en leur quality de directenrs de la 
dite defenderesse, savoir Charles Lajoie, Michel Laurent et 
Severe Rivard, se consentent et se donnent un privilege hypo- 
thecaire sur les immeubles de la defenderesse, sujet cet acte a 
etre confirme sous trente jours k peine de nullity, par les deux 
autres directeurs, P. 0. Desiletset James Shortis. Eh bien ! peut- 
il y avoir quelque chose de plus illegale, de plus nulle que cet 
acte ? n suffit de le lire pour s'en convaincre, et sa nullity firappe 
le moins voyant. Je cite Angell et Ames aux pages 216, 229. 
281, 242, 241. 

' D'ailleurs I'acte de convention n'a pas €t6 ratifi^ dans le 
temps voulu, ce qui est encore une autre cause de nullity du 
dit acte de convention, qui n'existe qu'en autant que confirm^ 
dans les delais fix6s. 

L'acte de convention ^tant seul enregistr6 ne cree aucun 
droit hypoth6caire, si la ratification exig6e sous peine de nullite 
n'est aussi enregistr^e. Autre raison pour faire declarer nul le 
droit hyi>oth6caire rtelamd. 

Les directeurs doivent agir en corps. Angell and Ames, 
chapt. 9, No. 277 et pages 268, 269, 291 ; No. 299, page SlO'f No. 
279- 

Abbott's Digest, page 281, No. 40. 

Le mode doit etre suivi. Angell and Ames, chapt. 9, No. 
291 et page 287. 

Abbott's Digest, page 214, Noe. 69, 67, 62. 

Les trois directeurs n'ont voulu s'obliger qu'avec les deux 
autres. Perrin, Nullit§, page 40. 

Obligation conditionnelle. Code C, 1079. 

Pothier, Oblig., Nos. 199, 202. 

C. C, No. 1082 et autorit6s cit6s. 

MsKEDiTH, C. J. — The defendant, a joint stock company, 
being in want of funds, by a resolution, passed at a general meet- 
ing of the stockholders, empowered the directors, five in number, 
and named in the resolution, to borrow $10,000, and to hypothe- 
cate the real estate of the company for the money so to be 
borrowed. 

The directors being unable to raise the money required, 
upon the security offered by the company^ " agreed among them- 
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*' selves (as they in effect say, in their factum,) to lend their names 

" and credit to the company, and to raise the necessary money ^J^J^'^ 

" by endorsing the company's promissory notes to the amount of 

'* $10,000, and having them discounted at the banks, they, the 

*' directors, constituting a mortgage in their own favor, to secure 

'' themselves from loss." 

In order to carry out that arrangement the notarial deed of the 
6th February 1 874, upon which the claimants have been collo- 
cated, was passed. That agreement was carried out, and Laurent, 
lU vard and Shortis, three of the directors, having been compelled 
to take up the notes endorsed by them, have been collocated as 
hypothecary creditors under the deed of the 6th February 1874. 
The collocation so made in their favor has been contested, 
and one of the conridiranU of the judgment maintaining the con- 
testation, and now under review, is as follows : " Que les dits 
*' D^silets, Rivard, Laurent, Shortis et Lajoie, qui etaient les 
*^ cinq directeurs de la dite d^fenderesse, ne pouvaient agir qu'en. 
" cette quality, dims Tacte de convention, en le supposant valable, 
" d'ailleurs ; et nuUement en icelle quality, et en leurs propres et 
" priv68 noms, pour obligor la d6fenderesse envers euz-m^mes, 
" comme ils out fait ; et qu'ils out agi dans le dit acte en des 
'* noms et qualit^s incompatibles." 

This considirant^ at first sight, seems to be in accordance 
with the well established English rule respecting agency that 
" an agent employed to sell cannot make himself the purchaser^ 
" nor if employed to purchase can he make himself the seller, " 
those relations being utterly incompatible with each other. (1) 

But Story, after saying that contracts such as that before us 
are wilhout any obligations to bind the principal^ adds, '' of course it 
" is to be understood, as a proper qualification of this doctrine, 
" that the principal has an election to adopt the act of the 
'' agent. (2.) Thus shewing, that although such contracts are (as 
'' Story says,) '* without any obligation to bind the principal," that 
is, although they are relatively null, yet they are not absolutely 
null, and on the contrary that the principal '' may elect to hold 
'' them valid, if he think fit to do so." 

Pothier, also, after saying '' un administrateur ne peut 
" acheter aucune chose dont il a radministration," adds, " la 



(1) DanUpB Paley on ageooy, p. 33, ed. of 1847, and note 3, cmci thora cit«d. 

(2) StOTj on ag«npjr, ed. of 1839, No. 210, p. 201. 
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^OT.** ** nuUitfe de ces ventes n'est pas absolue, comme celle des choses 
^"ihiSr*" *' V^ sont hars du commerce ; elle n'est prononc6e que centre 
" le tuteur, on autre administrateur, en faveur du mineur, ou 
" autre, a qui la chose appartient ; il n*y a que le mineur, ou 
" autre, dont la chose a §t§ vendue, qui puisse opposer le d6faut 
" de cette vente, — s'il trouve le march6 avantageux le marche 
" tiendra." (1) 

These authorities, I think, justifiy us in saying that although 
the deed before us had not, of itself, any power to bind the 
company (defendant], yet as the company has not complained, 
and indeed has no reason to complain of it, and on the contrary 
has taken the full benefit of it, and thds, in effect, ratified it, 
I do not think that the plaintiff*, a third party, to whom it was 
indifferent whether the $10,000, was advanced by the directors 
or by strangers, can claim that the deed ought to be set aside as 
nulL 

It was, also, contended that the claimants could not succeed 
in consequence of their having failed to register the deed of 
ratification of the 10th of June 1874. 1 am, I admit, disposed 
to think that this ratification was necessary to give any binding 
efficacy to the hypothec on which the claimants rely ; and I 
think that the ratification had the effect of rendering the 
hypothec valid, to the extent already mentioned ; that, therefore, 
the subsequent registration of the hypothec was legal ; and 
that there was no greater necessity for the registration of the 
ratification than there would be for the registration of a power 
of attorney under which an agent had hypothecated the property 
of the principal. 

Upon the whole, although the case has presented some 
difficulty to my mind, I h«ive come to the conclusion that the 
collocation, which is certainly well-founded in so far as regards 
equity and justice, ought to have been maintained, and, conse- 
quently, that the judgment under review, setting aside the 
collocation, must be reversed. 

DoBiON J. — Le demandeur ayant fait vendre en ve'rtu de 
son jugement, un immeuble appartenant k la dfefenderesse, et 
fait preparer par le protonotaire un projet d'ordre de ditribu- 
tion des deniers pr61ev68 par le sh^rif, conteste le 14e item du 
dit projet d'ordre par lequel certains des directeurs de la com- 



(1) Poihier, Veiito» No. 16. 
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pagnie d^fenderesse sont colloques pour une somme de $2)224.24 '*'■*♦• 
sous les circonstances suivantes. cie. d;Tam»- 

chicha. 

Le 29 octobre 1873, il y eut une assemblee g6nerale des 
actionnaites de la dite compagnie, a laquelle il fut rfisolu i)out 
aider a faire face aux difficultfis p6cuiiiaire8 dans lesquelles 
elle se trouvait, d'empruntor une somme de $10,000, sur hypo- 
theque des proprietfes foncieres de la dite compagnie, a un 
interdt de pas plus de 8 pour cent. 

A la meme assemblee, messieurs R 0. Dfisilets, Charles La- 
joie, James Shortis, Severe Rivard et Michel Laurent, furent 
nommes directeUrs pour Tannee suivante. 

M. Desilets fut ensuite nomm6 president et M. Lajoie secre- 
taire. 

N'ayant pas rfeussi d emprunter Targent requis sur simple 
hypotheque de la compagnie, trois des directeurs resolurent de 
lui preter le concours de leur credit jiersonnel par le moyen d'en- 
dossement sur des billets promissoires, alin de lui procurer la 
dite somme de $10,000, k condition que la compagnie leur 
donnerait une hypotheque jusqu'si concurrence de cette somme 
pour les garantir des paiements qu'ils pouvaient 6tre appelfis a 
faire sur les dits billets. 

Pour donner effet a cet arrangement, un acte fut pass6 le 6 
fevrier 1874, devant notaire, a Montreal, auquel 6taient presents 
Rivard et Laurent aipsi que Charles Lajoie, ce dernier agissant 
comme g6rant de la socifete, et dans lequel il fut stipule, en 
substance, ce qui suit : 

Shortis, Rivard et Laurent endosseront des billets de la 
compagnie jusqu'au montant de $10,000, qui devront etre pay§s 
ou renouvelfes k leurs 6ch6ances, pendant deux ans. La com- 
pagnie pour garantir les dits endosseurs leur donne une hypo- 
theque de $10,000 sur la proprifetfe vendue en cette cause. 
D6silets et Shortis devront ratifier Tacte dans un mois, a peine 
de nullite. 

Cet acte n'a 6t6 formellement ratiiife par Desilets et Shortis 
que le lOjuin 1874. 

II a 6t6 enregistre le 18 du mfime mois, mais la ratification 
ne I'a pas 6t6. 

Le rSgistrateur, dans son certificat, n'a pas mentionn6 les 
noms des directeurs a qui Thypotheque avait 6t6 donnee, il s*est 
contente de dire que c'6tait en faveur de certains des directeurs. 

Le protonotaire en rfidigeant Tordre de distribution a imitfi 
le registrateur et il a fait sa collocation de la m6me maniere. 



86 SUPERIOH COURT-IN REVIEW. 

^^^ Le demandenr a contests cette collocation en attaquant la 

^^•;iir*" I6galite de Tacte du 6 fevrier 1874, et de renregistrement de 
rhypothdque qni y est mentionneepour plusienrs raisons qui ont 
6t6 maintenues par le jngement dont on demande la revision. 

Messienrs Shortis, Rivard et Laurent seuls interesses dans la 
dite collocation, No. 14, ont r6pondu a la contestation du deman- 
denr et ont prodnit des billets de la compagnie qn'ils ont endosses 
et pay§s, en execution de Tacte du 6 fevrier 1874, pour un 
montant beaucoup plus 6ler6 que celui pour lequel ils sont coUo- 
ques, et ils ont aussi produit Tacte de ratification du 10 juin 1874, 
et prouve que le produit des dits billets avait H6 employ6 i>our 
les affaires de la compagnie. 

Je ne vois rien dans les consid^rants du jugement quipuisse 
en justifier les conclusions. 

1. La resolution du 29 octobre 1878, autorise un emprunt 
sur hypothSque a 8 pour cent ; la question de la forme de Tem- 
prunt 6tait une question de detail laissee aux of&ciers de la com- 
pagnie ; voir sec. 12 et 31 de Facte 81 Vict. ch. 25 ; 

2. L'acte du 6 fevrier ne pouvait etre nul par defaut de rati* 
fication dans les trente jours que vis-a-vis des parties contrac* 
tantes soulement. La ratification subsgquente a eu Teffet de lui 
donner tout son effet comme du jour ou il a 6t6 passg ; 

3. La ratification en I'absence des premiers contractants 
6tait faite dans leur inter^t et est approuv6e et accept^e et pro- 
duite par eux. La compagnie ne s'est jamais plaint du defaut de 
ratification et ellene pouvait pas s'en plaindre, ayant refU Targent 
sur ees propres billets. D'ailleurs la meilleure ratification de 
Tacte du 6 ffevrier 1874, est qu'il a et6 execute franchement par 
toutes les parties y concern6es ; 

4. L'objection que les cinq directeurs ne pouvaient pas con- 
tracter en deux qualites, tombe devant le fait que la compagnie 
6tait representee par le president et lo gerant qui n'avaient rien 
k faire avec Thypotheque, laquelle n'6tait consentie qu'en faveur 
des trois autres directeurs personnellement. Je ne vois rien qui 
empeche une compagnie agissant par ses officiers de donner une 
hypothdque autorisee par une assemblee d'actionnaires, a un, 
deux ou trois des directeurs ; sec. 8 1 de Tacte cite. 

5. La pretention que I'acte a ete fait sans, consideration est 
dementie par les faits qui font voir que des sa passation des 
billets ont ete endosses et donnes k la compagnie, lesquels billets 
ont finalemont ete payea par les endosseurs. 
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6. Enfin la dernidre raison da jugement est que Tacte de ^|^ 
ratificatioa n'a pas 6t6 enregistre. Ceci n'etait pas nfecessaire. ^•;^^*"** 
L'acte cr6aut Thypotheque avait seul besoin d'etre enregistrfe pour 
rendre Thypotheqae publique. La ratification pouvait n'etre pas 
faite par 6crit. EUe pouvait ^tre tacite comme elle Ta meme 6t6 
dans ce cas par Tex^cution de Tacte principal. La compagnie 
d6fenderesse n'anrait pas pu se plaindre, ct son cr^ancier n'a pas 
plus de droit qn'elle. (1) 

Sur le tout je ne vois qu'une transaction legitime, faite de 
bonne foi entre toutes les parties et ez6cnt6e longtemps avant 
que le demandenr ne devienne creancier de la d^fenderesse, et 
que par consequent, il n'a aucun droit de critiquer. 

Je serais pour infirmer le jugement. 

Sttjabt, J., concurred. 

Judgment reversed, and plaintiff's contestation dismissed 
with costs. 

iV. L. Denoncourt, for plaintiff, contesting. 

Wm. McDoiigall, Q. C, for the claimants. 
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JACQUES HUOr. 
vs. 


Ueinandeur ; 


F.-X. GAHNKAU. 


Oefm leur. 



Coram L. N. Casault, J. C. S. 

JuGft : — Qu'un hail verbal se ternaiue h. 1 expiruli >n du temps pour lequel il a 6t<^ 
fail, et satis coDg6 d^loger. 

Le demandenr all6gaait dans son action que dans le cours 
d'avril 1876, il avait lou6 au d6fendeur pour un an devant expirer 
le 80 avril 1876, une maison situfee k T Ange-Q-ardien ; que le dit 
bail fetait expirfe et n'ayait pas 6t6 renouvel6, et que le d6fendeur 
continuait k occuper la dite maison malgr6 le demandeur. 

Le d6fendeur plaidait a cette action en alleguant: qu'il 
occupait la dite maison depuis plusieurs ann6es aux memea 



(1) Troploog. PriT. k Hyp. 1.— No. 490, etc. 
«• " " " No. 610, ete^ 
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Hnot conditions, qu'il n'arait recju aucun conge de la part du deman- 
oaraeAu. <Jeur, et qu'en consequence il avait droit de rester en possession 
encore un an. 

Le defendeur examine sous serment admet qu'ii avait lone 
pour un an. 

A Targument, le demandeur prStendit que la convention 
prouvee devait faire la loi des parties ; qu'il 6tait etabli que le 
bail n'avait 6t6 consenti que pour un an, que cette annee 6tant 
expiree le dfifendeur devait abandonner les lieux lou6s. 

Le dfefendeur rfepondit que le bail'6tant verbal, lui, le defen- 
deur, avait droit de continuer sa jouissance, attendu qu'il n'avait 
pas re^u de cong6 ; que d*aprcs Particle 1668 du Code Civil, le 
bail par ecrit seul cesse de plein droit k I'expiration du terme fix6, 
et que dans tons les autres cas il faut un cong§. pour y mettre 
fin, suivant Tarticle 1667 du Code Civil. 

Le demandeur r^pliqua que d'aprds tous les commentateurs, 
I'article 1657 cit6 ne s'applique qu'au bail dont le terme est 
incertain, et que tout bail, verbal oupar 6crit, cesse & I'expiration 
du terme pour lequel il a 6t6 consenti. 

La cour a maintenu les pretentions du demandeur et con- 
damne le defendeur k d6loger. 

J. O. Boss^y C. iJ., procureur du demandeur. 

B4dard et Rouleau, procureurs du defendeur 
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Loram Dorion, G. J., Monk. Ramsay, Sanborn, and Tessibr, J.J. 

^RICE ET AL, 

ApptllanU : 
and 

6. B. HALL, 

KesponderU, 

Held :— Tliat deals monufaclured from saw-logs sent lo a mill lo be siwn are not 
sul j'^cl to the landlord's privilege for rent, but come within the exceptions 
declared by art. 16 '2 of tho Civil Code. 

The suit in which this appeal arises was instituted hy 
G. B. Hall, the present respondent, against one Taylor, for rent 
of a saw mill, and the writ in the cause was accompanied by a 
saisie-gagerie. Taylor, the defendant in the cause, the lessee of 
the mill, carried on at the premises leased a general sawing 
business, manufacturing and sawing lumber, as well for himself 
as for others, and in fact sawed and manufactured lumber for 
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the Iplainttff himself. At the time of the seizure there was a ^^J^*^' 
certain quantity of lumber on the mill premises thus manu- ^^ 
factured and belonging to the Messrs Price, and on its being 
seized, they intervened and claimed it, on the ground that it 
belonged to them and was not subject to the landlord's privilege 
for rent ; but their pretensions were not sustained in the Oourt 
below; 'and their intervention was dismissed. Hence the at>peal. 

The Court of Queen's Bench was unanimously of opinion, 
the Chief-Justice delivering the judgment of the Court, that 
although by article 1619 of the Civil Code the lessor has the 
right of privilege upon all the moveable effects found upon the 
premises, still by article 1622 this privilege was restricted to 
the moveables of third parties remaining on the property with 
their consent, and that if they were only transiently on the 
premises, as the baggage of a traveller or goods sent to a work- 
man to be repaired, the privilege did not exist. Now the lumber 
in question in this cause, although not sent to be repaired, was 
sent to be sawed, and must be looked upon in the same light ; the 
respondent himself does not complain that he was unaware of 
his tenant's sawing for other people, and in fact he was aware 
of it ; and before and at the time of the seizure the intervening 
party's lumber was pointed out to the seizing officer and plain- 
tiff's agent who accompanied him. 

The judgment complained of must therefore be reversed 
with costs. 

Blanchet Sp PetUland, Attorneys for Appellants. 

Sewell if Oibsone, Attorneys for Respondent. 
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26tb may, 1876. 

No. 17. 

In r0— AR8RNAULT, INSOLVENT. 

Petitioner for Discharge. 

Held i—^That an assignee whose Bill of costs remains unpaid may contest Insolvent's 
petition for discharge, in his own name, without authorization from the cre- 
ditors : and the obligation of having such Bill taxed is on the Insolvent, who 
should also tender the amount thereof to the assignee, before asking for a 
discharge. 

Arsenanlt, an insolvent, haying obtained from his creditors 
a deed of composition and discharge, applied to the Conrt to 
obtain the confirmation of said deed. 

12 
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The assignee contested his petition on the ground that his 
costs as assignee were not paid. 

The insolvent then served the assignee with a notice of 
taxation of assignee's hill of costs, which bill was reduced by a 
judge in chambers from 1289.27 to 1165.98, and thereupon the 
insolvent paid the assignee the amount of his bill so taxed, and 
then filed an answer to the assignee's contestation, relating the 
above facts. 

Amyot, on the part of the insolvent, submitted : lo that the 
assignee, until authorized by the creditors, had no authority to 
contest a deed of composition and discharge ; 2o that the insol- 
vent was not en demeure to pay the assignee's bill until said bill 
was approved of by the creditors or duly taxed by a judge ; So 
that tiiough the insolvent had a right to get assignee's bill 
taxed at any time, the obligation of getting it taxed lay upon the 
assignee, who could not, previous to taxation, take any action on 
said bill ; 4o that when the assignee filed his contestation he had 
not taken any step or proceeding to put the insolvent duly en 
demeure in relation to his bill. 

Mebedith, 0.^ J. : — Seeing that before the said insolvent 
applied for a confirmation of the deed of composition and dia- • 
charge, entered into between him and his creditors, the said 
Wurtele delivered to the said insolvent an account of the charges 
made by him, the said Wurtele, as having been assignee and 
interim assignee in this matter, and that the said inscdveat did 
not, before making the said application, ask for the taxation of 
the said account, as he had a right to dq, and did not ^t^nder to 
the said Wurtele the whole or any part of the amount due to 
him, by reason of the matters aforesaid, it is considered and 
adjudged that the said Wurtele had a right to contest the said 
application of the said insolvent, and seeing that insolvent, hath, 
since the contestation of said Wurtele, paid his account as taxed, i 
doth dismiss the said contestation except as to the costs claimed I 
thereby, and as to the said costs the said contestation is main- 
tained and the said insolvent is condemned to pay the same to 
the said Wurtele. 

O. Amyot, for insolvent. 

C B, Langlois, for Wurtele. 
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<X)UBT OP QUEEN'S BENCH, QUEBEC. APPEAL SIDE. 
8th JUNE 1876. - 
PHILIP G088ET, 

[PlaitUilf in the Court below,) 
Appbul^nt ; 

AND 

RAULIN ROBIN el al„ 

(Defendenl in the Court below,) • 

R&SPONDSMT. 

In an aclion pro socio arising out of a partnership contracted in the Island of Jarsey, 
and having its head office there, but carrying on its principal business and 
owning property in the district of Gasp^. the defendants^ who had never been 
domiciled in the said district, were summoned through the newspapers to appear 
and plead therein, and decHned the jurisliction ; 

Held : — ^The declinatory exception was well taken. 

This action was dismissed in the Superior Court at Gttsp6, 
upon a declinatory exception, on the ground that the defendants, 
who were called in hy advertisement, were not liable to be so 
called in, and should not have been impleaded in the Court at 
Gasp^. 

The action was for the liquidation of a partnership, carrying 
on the business of fishing, and the packing, curing and exporting 
of fish, in the Island of Jersey, and at Paspebiac, in the district of 
G'asp6 ; the plaintiff and defendants being the partners ;• the 
principal business of the concern, and its property, being at 
Paspebiac ; and the office, &c., where the division of profits took 
place, being in the Island of Jersey. The firm was dissolved 
shortly before the institution of the action, by notice. 

The declaration alleged that the appellant and respondents 
had carried on trade and commerce together, in partnership, at 
Paspebiac. 

It proceeded to set forth the share of the appellant in the 
firm — ^in which he does not appear to have taken an active part — 
and to allege that the defendants had the whole care, manage-, 
ment and direction of the business of the firm, kept the books, 
received the profits, and held and possessed its property real and 
personal, moveable and immoveable, for the common benefit of 
its partners. 

That no limit was fixed for the duration of the partnership 
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at the time of its formation ; and that on the 26th day of Julyt 
1872, the appellant gave notice of dissolution to the reapondents, 
but that the said notice was not accepted or acted upon by them. 
And that as the time might have been unfavorable, he subse- 
quently gave a second notice, namely, on the 2l8t day of January, 
1878, declaring the dissolution of the partnership from and after 
the 1st day of February then next, and demanding an account, 
and a partition of the property according to law. 

That on the first of February, 1873, a declaration of dissolu- 
tion of a partnership in the form prescribed by law, was duly 
registered in the office of the registrar and prothonotary, in the 
district of G-asp6. And that during the same month the appellant 
notified the respondents of an election of domicile within the said 
district of Gasp^, for the purpose of receiving the account and 
furthering the partition. 

That the assets of the partnership, after providing for the 
payment of all liabilities, amounted to above |1,800,000. 

And that the respondents, and each of them, w:ere possessed 
of property in the district of Gaspe. 

Thereupon the appellant prayed that the respondents might 
be condemned to render to him an account of the moneys, 
merchandise, vessels and other property, moveable and immo- 
veable, which had come into their possessipn, custody or power, 
by reason of the said co-partnership, and of the liabilities thereof, 
and of the concern generally ; and to pay, satisfy and deliver to 
the appellant his proportion, viz : — 49-280th shares of the profi^ts 
of the business, and of the moneys, goods and property, moveable 
and immoveable, appertaining thereto. 

By the return of the bailifiT upon the writ issued in the 
cause, it appeared that none of the respondents were then in the 
district, or had any domicile within the province of Quebec, 
though all of them were possessed of property in the said district^ 
at Paspebiac, and elsewhere within its limits. 

Thereupon the appellant applied by petition for leave to call 
in the defendants by advertisement, which was granted. And 
.advertisements having been inserted according to the order 
issued by the Court, the defendants appeared on the 20th of 
October, by their attorney, under the usual reserves, and on the 
21st of October, filed a declinatory exception, praying that the 
writ be quashed on the following grounds, in effect : 

1. Because it appeared by the writ and declaration that the 
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respondents were all domiciled in the Island of Jersey, where, it ^'Y** 
was alleged, they should have been sued. BobineioL 

2. Because the writ was not served personnally upon any 
of them. 

3. Because the cause of action did not originate either within 
the district of Grasp^ or in the province of Quebec, but in the 
Island of Jersey, where all the parties had their domicile. 

4. Because judgment was rendered in one of the Courts of 
the Island of Jersey, on the SOth day of June 1873, on a proceed- 
ing styled a remonstrance, taken out by the respondents holding 
that the tribunals of the Island of Jersey, have exclusively jus- 
risdiction over all questions arising between the parties. And 
because, in fact, all such jurisdiction did appertain to the Courts 
of the Island of Jersey. 

Issue being joined upon this exception, the parties proceeded 
to proof, and a considerable quantity of evidence was accumu- 
lated ; whereupon the Court at G-asp6 rendered the following 
judgment ; 

MoGoRD, J. : — '' The Court having heard the parties by their 
" Counsel upon the merits of the declinatory exception in this 
" cause filed, having seen and examined the pleadings and 
" evidence connected therewith, and on the whole maturely 
" deliberated ; 

*' Considering that at the time of the institution of the action 
'* in this cause, all the parties, both plaintiff and defendants, were 
*' inhabitants of and domiciled in the Island of Jersey, in Europct 
'' and that none of the defendants ever had his domicile or was 
" personnally served at any place within the jurisdiction of this 
" Court ; 

" Considering that the partnership between the plaintiff and 
** the defendants, upon which and upon the pretended dissolution 
" whereof the plaintiff's action is founded, was formed and 
" established in the Island of Jersey ; that ever since its forma- 
" tion it has continued to be established there ; and that although 
" it has carried on business in several others countries, the head 
" office and the principal place of business of the said partner- 
" ship have always been in Jersey aforesaid ; 

" Considering that the notice of dissolution* given by the 
" plaintiff were given to the defendants in Jersey, where both 
" they and the plaintiff then resided, and have ever since conti- 
*' nued to reside ; 
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" Considering that the right of action in this cause could only 
" be derived from the existence and dissolution of the said part- 
" nership, and that consequently the said rights of action did not 
" originate in any place within the jurisdiction of this Court ; 

" Considering, finally, that inasmuch as in this cause none of 
" the defendants was ever domiciled or personnally served at any 
" place within the jurisdiction of this Court, and the right of 
" action has not originated in any place within the said jurisdic- 
" tion, and moreover the head office and chief place of business 
'* of the said partnership are not established at any place within 
" the said jurisdiction, the said action could not legally be insti- 
" tuted in this district, and this Court is not competent to hear^ 
*' try or determine the same ; 

'* And, proceeding to adjudicate upon the said declinatory 
*' exception, doth maintain the same, doth declare the writ of 
" summons in this cause issued and the declaration in the said 
" cause filed, to be null and of no effect, and doth adjudge that 
" the parties be and are hereby hence dismissed, with costs 
*' against the plaintiff* and in favor of the defendants, and sav- 
" ing the recourse of the plaintiff* before a competent Court. 

Watherspoon, for appellant : 

The considerants of this judgment may be advantageously 
examined separately, to see how far they constitute, in whole or 
in part, any proposition of law that would deprive the appellant 
of a remedy in the courts of this country, for the wrong under 
which he alleges himself to be suffering. But before proceeding 
to discuss the legal questions thus arising, it will be well to exa- 
mine the facts as established by the evidence ; or at all events 
those which, according to the appellant's \aew, authorize him to 
bring the respondents before the tribunals of the province of 
Quebec. 

It is undoubtedly a fact that the domiciles of the partners in 
the firm of Charles Robin & Co., are in the Island of Jersey, and 
that they hire or lease there an office, and certain w^arehouses of 
greater or less extent, in which they temporarily store the pro- 
ceeds of their. operations at G-aspe. But they have a larger and 
more important establishment at Paspebiac, where they carry on 
business, and* have done so for many years, as is well known 
throughout the province of Quebec ; and this business at Graspe 
has been frequently held out by them to be, and no doubt really 
is, their principal business. 
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The business has been managed since 1870 by Mr. Baulin ^•* 
Robin, who with his family lived in Naples until May or June, ^*»*''*'«'- 
1872; from whence he gave the orders necessary for the manage- 
ment of the business at Jersey, which was conducted by Mr. 
Thomas Smith Robin, under power of attorney. The business in 
Canada was lately conducted by Mr. Dobell, and formerly by Mr. 
G-ibaut ; and several witnesses have been examined as to the 
nature and extent of the operations at both places. But from the 
evidence of all the witnesses it appears that none of the partners 
had anything whatever to do with the business except Raulin 
Robin, the entire control and management of it being placed by 
mutual consent in his hands. And he, (as has been stated) 
resided at Naples during the whole period of the time referred 
to in the declaration. 

The evidence shows that the business in Canada was the 
real business of the firm. That it was entirely the catching, 
curing, packing and exporting of fish, accompanied by ship- 
building. And that it was entirely carried on within the district • 
of Gasp^. . 

The first considirant is, that both plaintiff and defendants 
were inhabitants of Jersey and that none of them ever had his 
domicile or was personally served in the district of G-asp6. This 
considSrant is of no importance in the case, as it is not pretended 
by the appellant that any of the parties were personally served, 
.or that any of them had his domicile in the district of Q-asp6. 

The second considerant says : " considering that the partner. 
" ship between plaintiff and defendants, on which, and upon 
*' the pretended dissolution whereof, the plaintiff's action is 
" founded, was formed and established in the Island of Jersey ; 
" that ever since its formation it has continued to be established 
" there ; and that although it has carried on business in several 
*' other countries, the head office ^nd place of business has always 
" been in Jersey aforesaid. " 

The appellant contends that no proof of any of the assertions 
of this considerant is to be found in the record. 

The whole of the documents and evidence treat the business 
in Canada and Jersey as co-eval and co-equal, except those 
which describe it as being exclusively a Lower Canadian firm. 

It is quite true that, so far as the record shews, the partner- 
ship has always been established in the Island of Jersey, but in 
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®*|^* no other sense than that in which it has been at the same time 
Bobin<«aj. established in the district of Grasp6. And there is nothing to 
indicate that Jersey is the head office or chief place of business 
of the partnership, but the contrary. Evety witness swears, as 
has already been shewn, that '^ the chief business of the Com- 
" pany is Uie curing, packing and exporting of fish ; that the 
" chief place for the fishing and curing is Perc6 ; and the chief 
" place for exporting is Paspebiac. " 

In fact the functions which the two offices performed are 
both essential to the completeness of the commercial enterprise 
in which the parties were engaged ; Lower Canada, however, 
being the most important, as it is there that the business is 
carried on, the property acquired and owned, and the profits 
earned ; while it is in Jersey, where these four gentlemen now 
reside, but where, with the exception of Baulin Robin, they 
have no part in the business, that the profits are divided. 

And moreover, the appellant contends that it is not in the 
power of the respondents to relieve themselves from their own 
declarations in documents executed under their authority, as 
to the nature of the business carried on by them in the district 
of G-aspe, and as to the fact that they are a Lower Canadian 
partnership trading there, and subject to the jurisdiction of the 
Courts there. These declarations are made under the provisions 
of the Civil Code. 

The first of them was made in 1866, the second on the 23rd 
of May 1870 ; and as the latter is that which directly bears on 
this case, it will now be more particularly examined. 

" Province of Quebec, ) 

" District of Gasp§, [ 

" County of Bonaventure. ) 

** Know all men by these presents, that we Baulin Robin of 
" the city of Naples, but at present in the Island of Jersey, Philip 
" Qosset, William Lempriere, also of the Island of Jersey, and 
" Frederick Coghlan Lane, of the Island of Jersey aforesaid, 
" hereby certify that we intend to carry on trade and business 
" as general merchants at Paspebiac and elsewhere, in the county, 
" district, and province aforesaid, in co-partnership under the 
*' name, style and firm of Charles Sobin & Co., and that the said 
" partnership hath subsisted since the 25th day of April, of this 
" present year, and that we are and have been since the said day 
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* 

" and date the only members of the said partnership. Dated at ^^ 
" New Carlisle the 23rd day of May, 1870. uobinetat. 

(Signed) " Eaulin "Robin, 

" Philip Gosset, 
" Wm. Lemprierk, 
" Fred. C. Lane. 
" Per Moses Gibaut, 

" Attorney r 

It will be observed that this declaration is in the form No. 1^ 
appendix to the Civil Code, enacted in connection with article 
1834, and that it purports to be signed by the four parties to this 
cause, by their attorney, Moses F. Gibaut. As will be remem- 
bered it expressly declares that they " intend to carry on trade 
" and business as general merchants in Paspebiac and elsewhere, 
" in the county of Bonaventure, in the district of Gaspe and pro- 
** vince of Quebec, under the name, style and firm of Charles 
" Eobin & Co." 

This declaration is made under article 1834 of the Civil Code, 
which requires the filing of such a declaration by all partner- 
ships for trading purposes, in the office of the prothonotary of 
the Superior Court and with the Registrar. See also chapter 65 
of the consolidated statutes of Lower Canada to which the article 
of the code refers. 

This provision of the law was notoriously intended to faci- 
litate actions against partnerships, by affording the means of 
correctly describing the members and constitution of such part- 
nerships. 

Article 1835 provides that the allegations contained in the 
declaration mentioned in article 1834 cannot be controverted by 
any person who has signed the same. 

If these provisions of the law are to have any effect under 
any circumstances, certainly the declaration made under those 
provisions must serve to solve the difficulty raised by the issue 
in this case ; as it declares, in a manner which the law enacts 
shall not be controverted, that a partnership was carried on 
between the parties, as alleged by the appellant, at a place in the 
jurisdiction of the Superior Court of Lower Canada, viz : at 
Paspebiac. And this declaration was so made and filed for the 
express purpose of facilitating actions in connection with that 
partnership within the jurisdiction of that Court. 

It cannot be said that in signing and fyling this declaration 

13 
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GMMt Mr. Gibaut was acting in excess of the anthority conferred upon 
^hin etai ^im by his power of attorney. 

The substance of it as hereinbefore recited, shews that he 
was the attorney of the firm for all the purposes requisite for the 
due and legal transaction of its business at Paspebiac. And as 
the partners themselves in the power of attorney declare that 
they constitute a firm trading at Paspebiac, they could not repu- 
diate the act of their agent, who under a general power to tran- 
sact all the business of the firm and to do what might be needful 
in respect of such business, embodied their own declaration in 
one which the law of our country expressly requires as a preli- 
minary to such trade, to be made and filed at the proper office. 

This ground alone, therefore, should suffice for the dismissal 
of the declinatory exception. 

The third consid^rant, is that the notices of dissolution were 
given by the appellant to the defendants, at Jersey, where both 
he and the respondents lived. But the legal proposition involved 
in this considSrant, is one of no importance as a clue to the proper 
solution of the present question. It is plain that wherever the 
partnership was carried on, the notice of dissolution would be 
required to be served upon the partners in person or at their 
domiciles wherever they might be. And the situation of those 
domiciles is no guide whatever to the discovery of the chief place 
of the partnership operations. 

The partners might all have been residing in one continent 
and be carrying on business in another, as in fact they were in 
this instance, though not exclusively. But this would not have 
any effect in fixing the site of the partnership operations, in the 
place of their personal domicile, as opposed to the place where 
those operations were actually carried on. 

The fourth consid^rant states that the right of action in this 
case could only be derived from the existence and dissolution of 
the said partnership ; and that consequently the said right of 
action did not originate in any place within the jurisdiction of 
this Court. 

The appellant contend that this proposition is erroneous 
both in fact and in law. He also contends that the existence of 
a partnership in Lower Canada, viz : at Paspebiac, has been 
established beyond the possibility of question. That its inde- 
pendent existence there has been so established by distinct 
solemn instruments executed by the parties themselves and their 
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aathorized agents, and that its co-existence with the Jersey busi- ^^^ 
ness, without distinction as to w;hich of the two places could be ^^*^«*«'- 
regarded as the chief place of business, is to be read of in every 
document of any importance in the record, including those under 
which the respondents themselves, and each of them, obtained 
their position in the late firm. 

In assuming, therefore, that the partnership did not exist in 
Lower Canada, as the honorable judge does in this consid^rant, 
he falls into so grievous an error of fact as to contradict the 
solemn and distinct declarations of the respondent themselves in 
at least ten formal instruments filed in the record 

The reference he makes to the dissolution not having taken 
place in the district of Gasp6, involves a fallacy both of fact and 
of law. 

If the partnership existed in Gaspe, and it was dissolved, 
then the dissolution took place in Gaspe, although the means by 
which it was effected were set in operation in another country. 
This proi>osition is too obvious to require discussion ; and 
the error involved in the considirant is based upon the mistake 
of fact committed by the judge in assuming in the first part of 
it that the partnership did not exist in Gaspe. 

If the business at Gasp6 had been a mere agency of a busi- 
ness mainly carried on elsewhere, ha\'ing its property and 
maidng its profits elsewhere ; and one of the partners had 
attempted to 4faw the firm into litigation at such a distant 
point, where a judgment would be rather the means of harassing 
them than of procuring a liquidation of the estate, there might 
have been some foundation for this considiranL But both the 
direct and indirect evidence negative any such pretension in this 
case. 

It is in reality the Paspebiac business that is the chief busi- 
ness of the firm. It is there only that property both real and 
personal is owned in large quantity and value. It is there that 
the work is carried on and the profits are made ; and the busi- 
ness of the Jersey office is merely to realize and to divide those 
profits. 

The assertion that the right of action of the appellant did 
not originate in any place within the jurisdiction of this court, 
iTvhich is also contained in the same consid^ranl, is, as the appel- 
lant contends, equally unfounded. 

What is the cause or right of action in this case V 
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^^ The cause or right of action as set up in the declaration, con- 

Robin««ai. gjgjg jj^ ^i^Q jQint trading of the appellant and respondents as co- 
partners in the district of G-asp6, and the possession of real and 
personal property there, in which they have an undivided inte- 
rest. And the remedy of the appellant, based upon that right or 
cause of action, is to have the assets of the company computed 
and its liabilities ascertained and settled or provided for out of 
its assets, by the sale, if necessary, under the directions of the 
Court, of those assets. That is : first of its moveable assets, and 
second of its immoveable assets, or of so much of them as may 
be required for the purpose. And subsequently, the division bet- 
ween himself and his former co-partners of all such remaining 
assets as may be divisible, whether moveable or immoveable ; 
and the sale of such as are not, with a division of their proceeds. 
All this the appellant contends must be done in Gasp6. It is 
there the joint trading took place, in which the appellant seeks 
to have his share. It is there the assets are, with which in the 
liabilities must be provided for ; and of the balance of which he 
demands his proportion. And his cause or right of action has 
accrued to him there, because it is there only that the remedy 
can be enforced which arises from that cause of action. 

But the Court below has not only erred as to fact, in holding 
that the cause of action did not arise whithin the district of 
G-asp6, but also as to the law, in assuming that it was essential 
to the right of the appellant to summon the respondent to appear 
in the district of Gaspe, that the original cause of action should 
have arisen there. This idea is no doubt based upon the provi- 
sion in article 84 of the code of procedure, which provides 
thus : — 

" In matters purely personal, other than those mentioned in 
'' articles 85, 86, 88, 40 and 42, the defendant may be summoned 
" either : 1st, before the Court of his domicile, 2ud, before the 
** Court of the place where the demand is served upon him per- 
" sonally ; or, 8rd, before the Court of the place where the right 
" of action originated." 

And in holding in this considirant that Oasp6 was not the 
domicile of the respondents ; that none of them had been served 
in Gasp6 ; and that the right of action had not arisen there ; it 
was no doubt considered that all the avenues of justice in Gasp6 
were closed upon the appellant ; that no other ground existed 
upon which the respondents could be impleaded in Gasp6 ; and 
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that the appellant would be forced to seek the liquidation of the G<y«* 
partnership in a Court within the jurisdiction of which none of B»wn«t«/. 
its assets were to be found, and where consequently they could 
not be affected by any judgment such Court might render. 

But the appellant contends that he would have been entitled 
to call the respondents before the Court by advertisemeht, upon 
other grounds suflSciently set forth in the code. The 68th article 
as amended provides, that if the defendant has never had his 
domicile in Lower Canada, but has property therein, the Court 
or Judge, or the prothonotary, upon a return stating that he can-' 
not be found in the district, may order him to appear within two 
months of the publication of such order. And it is under this 
article that the respondents were called before the Courts at 
Graspe. 

The 37th article provides, that in every real or mixed action, 
the defendant may be summoned before the Court of his domicile, 
or before that of the place where the object in dispute is situated. 

Article 38 enacts that if there are several defendants in the 
same suit, residing in different jurisdictions, they should all be 
summoned in mixed actions before the Court of the place where the 
object in dispute is situated, or before the Court of the domicile of 
one of the defendants. 

Article 39 declares that in matters of succession, the parties 
are called before the Court of the place where the succession 
devolves, if it opens in Lower Canada, otherwise before that of 
the place where the property is situated, or that of the domicile of 
the defendant or of some one of the defendants. 

These articles present several modes of justification of the 
course of the appellant in causing the respondents to be im- 
pleaded before the Court at G-asp6. 

1. It is plain that his course falls under the 68th article, 
inasmuch as though the respondents never had their domiciles 
in Lower Canada, they had propertv therein at the time of the 
issue of the writ in this case, and that property was within the 
limits of the district of Gaspe. 

2. Again, under articles 37 and 38, the action for the liquid- 
ation and division of partnership property, especially when it is 
composed in part of immoveables, is undoubtedly a mixed action: 
and in this case, the mass of the partnership property, and more 
especially the immoveable property, is situated within the district 
of Gaspe. Therefore, the respondents were rightly impleaded 
before the Court of that district. 
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^1*** Again, the liquidation of a partnership estate is assimilated 

Bohin etai. ^^y jj^^ ^^^^ j.^ ^j^g liquidation of the estate of a succession. 

Article 1898 provides " that upon the dissolution of the part- 
*^ nership each partner or his legal representative may demand 
** of his co-partners an account and partition of the property of the 
** partnership, such partition to be made according to the rtUes 
^^ relating to the partition of successions^ in so far as they can be 
" made to apply." 

Applying article 39 of the code of procedure to this article 
of the code, it becomes plain that if it had been a succession 
which is now in question, the appellant would have had the 
right to call the parties before the Court of the place where the 
property is situated, viz. : — in the district of Q-aspe. And follow- 
ing the provisions of article 1898, the present case must be gov- 
erned by the same rule, as being assimilated by the law to the 
account and partition of a succession. 

If reason and convenience are to have any weight in the 
consideration of this question, it is plain that they are equally in 
favor of the position of the appellant. 

If the position of the respondents were sustained, and the 
appellant were compelled to bring his action for an account and 
for a division of the partnership estate, in the Island of Jersey, 
the judgment he might obtain there would be valueless, as effect- 
ing or compelling a division of the property in Gasp6, in which 
he has an undivided right as a member of the firm. 

It is possible that if the Court in Jersey has personal control 
over the respondents, such for instance as would enable it to 
consign them to prison if they disputed its order, the appellant 
might compel the rendering of an account of the partnership 
affairs, although the main part of the information received for 
that purpose would have to be obtained from Gasp6, such for 
instance as the inventory, and the valuation of the effects of the 
firm there. But, beyond such an account, it is obvious the judg- 
ment could not go. No judgment in Jersey could compel the sale 
of the stores, warehouses and other immoveable properties in 
Gasp6, or the distribution of their proceeds, or, in the event of 
their being capable of division, a division of the property itself 
For this requires the authority of a Court having jurisdiction 
over the subject matter in dispute, and having power to enforce 
its decrees with regard to such subject matter. And it is precisely 
for that reason that such actions are required by the code to be 
brought before a Court which has such jurisdiction. 
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On the other hand, the presence of the property and assets 
of the firm in Q-aspe, would give to the judgment of a Court 
there all the validity and efiBciency necessary for a complete liqui- 
dation of the partnership, and a complete di^asion of its assets. 
And it would be no more difficult to obtain such statements 
from the books in Jersey as might be required for such an ad- 
justment of the partnership affairs, thaji it would be in Jersey 
to obtain from Gaspe such in\ entory and valuation of the part- 
nership assets as would be required if the liquidation took 
place in Jersey. 

This appeal to convenience and reason serves at all events 
to enforce the application of the various articles of the code 
which have been cited ; and to shew that our laws, with their 
usual practical tendency, have sanctioned the bringing of such 
actions at the only place w^here they can be of any value, or can 
receive their execution. 

The appellant, therefore, contends that he is entitled to 
summon and implead the respondents in the Superior Court at 
the district of Q-aspe, for the following reasons : — 

1. Because the cause of action arose in the district of Gaspe. 

2. Because the respondents have property there. 

3. Because the action he has instituted against thiMn is in 
the nature of a mixed action, and the subject matter in dispute 
is situated in that district. 

4. Because the action he has instituted against them is ana- 
lagous to an action for an account and partition of a succession, 
and therefore, under article 1898, is governed by the same rules 
as such an action. And ths^t an action for an account and parti- 
tion of a succession may be instituted in the place where the 
property is situated. Therefore, as the property to be divided 
lies within the limits of the district of Grasp6, the action for such 
partition may be brought there. 

And he therefore respectfully submits that the judgment of 
the Court below should be reversed. 

Holt, Q. C, for respondents : — The question to be decided 
on the present appeal is whether the Court at G-asp6 had juris- 
diction to try the matters in dispute between the parties. The 
jurisdiction of the Superior Court in the several districts of the 
province is <iefined in article 34 of the Code of Procedure. In 
matters purely personal, other than those mentioned in articles 
36, 36, 38, 40 and 42, the defendants may be summoned either-^ 



Bobin ei oi. 



l64 QUEEN'S BENCH— APPEi^L SIDE. 

^^ 1, before the Court of his domicile ; 2, before the Court of the 

BobiJi«<«j. pij^^3 where the demand is served upon him personally ; or 8, 

before the Court of the place where the right of action originated. 

The action is purely personal in its character, being a de- 
mand for an account between partners. The domicile of the 
parties is alleged to be in the Island of Jersey, and they were 
not served personally in the district. The cause of action did 
not arise in the district of Gaspfe. The evidence shews that the 
contract of partnership between the parties was entered into in 
Jersey, and that the notice of dissolution given by the appellant 
and his co-partners was also given in Jersey and served on them 
there. 

Tt has also been shewn that the same causes of dispute bet- 
ween the parties is the subject matter of a suit actually pending 
between them in the highest Court of original civil jurisdiction 
in Jersey. 

The respondents submit that the Court below correctly held 
that it had no jurisdiction to try the present cause. 

RahsaIT, J., dissentiens : — This is an action by appellant 
against respondents, calling on them to account to him for 
49/280th shares of partnership, in which he was interested to 
that amount. 

The concern in question is somewhat of an unusual char- 
acter, the business, which was very extensive, being managed 
much as though it were a joint stock company. But with this 
we have nothing, for the present, to do, the question submitted 
to the Court being merely one of service. 

The action was brought in the district of Grasp§, and none 
of the defendants having any domicile in Canada, or being 
found there, they were called in to appear by advertisement. 
The defendants met the action by a declinatory exception, 
setting up that the service was bad, 1st., because the, domicile of 
all the parties was in the Island of Jersey ; 2nd., because the 
service was not personal, and 3rd., because the cause of action 
did not arise in the district of G-aspe. 

There was also another ground taken, namely, that the 
Royal Court of Jersey was already seized of the suit. 

The facts do not seem to be open to much controversy. The 
organization of the company took place in Jersey, were there 
was an office for the transaction of the business of the company. 
Its object, however, was to carry on a fishing and shipbuilding 
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boBiness in the district of G-asp^, and there it is evident the com- 
pany hiBwl a large quantity of property. It also appears that the 
partnier who took the principal share in the direction of the busi- 
ness. Mr. Raulin Robin, lived in Naples; but this does not 
appear to me to aifect the question. Probably he might have 
be^^n sued at Naples, but his living at Naples could not prevent 
his incurring liability elsevrhere. 

Our law (C. C. P., art., 34) declares that in matters purely 
I>erBonaI, the defendant may be summoned, 1st., before the Court 
of his domicile, 2nd., before the Court of the place where the 
demand is served upon him personnally, and 3rd., before the 
Court of the place where the right of action arose. In real or 
mixed actions, the defendant may be sued before the Court of 
his domicile, or before that of the place where the object in dis- 
pute is situated [lb., art. 87). It is admitted that the domicile of 
the' defendants was not in Gasp6, and it seems to,me equally 
clear that, as between the partners, the right of action did not 
arise at Paspebiac, but in Jersey. The registration at the protho- 
notary's office in Graspe, was only to meet the requirements of 
on/ laws, to tell those dealing with the firm those who composed 
it. Again, it is immaterial to consider whether the action is real 
or mixed, for the matter in dispute, the partnership, is not situat- 
ed here. It is not necessary to determine the point, but I am 
inclined to think the action is purely personal. 

But our law has another disposition (C. C. P., 68) declaring 
that any one who has left his domicile in Lower Canada, and 
even one who never had any' domicile here but who has property 
here, may be called in by advertisement. 

Here, then, is a provision for summoning a new category of 
defendants — those who have property here and no domicile. 

But it is said that this article does hot give jurisdiction, that 
it onlv regulates a mode of procedure, and that the rule of law 
is that jurisdiction cannot be inferred. 

The verbal criticism is correct, and the general principle 
invoked is true ; but I do not see that the principal applies to 
the case. 

It certainly would have be^n better, in so many words, to 
have given jurisdiction over those holding property here ; but it 
does not result from the failure to do this in the best and most 
scientific y^ay, that'we are to give no effect to the words of the 
law on the ground that this would be to infer a jurisdiction. It 

W 
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^^* is simply interpretation. Inferring is arguing from one case to 

Kobin tt ai. another, thus for instance if we should say that a law giving 

jurisdiction over those who have had a domicile here were to be 

extended to those who never had a domicile here, on the ground 

that the same reason applies to both. 

Next, let us see what other meaning could the words " and 
has property therein " have, if they do not attribute jurisdic- 
tion ? They would in that case be limitative of the articles 84 
and 87, for then it would only be those absentees who have 
property in Lower Canada, who could be brought in by adver- 
vertisement. This seems to me conclusive, for it is a rule of in- 
terpretation that effect is to be given to the words of a statute if 
it be possible. 

But if we look to art. 69, this view is indirectly but signifi- 
cantly supported. Without prejudice to the mode of summons 
in art. 68, " when a defendant having properly in Lower Canada, 
has no longy or has never had any domicile therein, or when 
the cause of action arose in Lower Canada and the defendant 
reside in Upper Canada, &c,," the writ of summons maybe 
served in Upper Canada by leave of the Court. Here, then, we 
have the same ground of jurisdiction, the having property in 
Lower Canada. 

Again, if we look at the reason of the thing, it is clear that 
sooner or later we must arrogate jurisdiction if the appellant 
succeeds in his claim against respondent, for the property is all 
here. We shall then have to violate the great rule so confidently 
put forth as an answer to the view I take of the case, and infer 
a jurisdiction ex-necessiiate^ret, as there is no article of the code 
which says that an action may be maintained to declare a judg- 
ment executory unless it be art. 68. 

DoRiON, C. J.: — By this action the appellant (plaintiff in the 
Court below) as one of the partners in the firm of Charles Robin 
& Co., claims an account of the assets of the co-partnership and 
his 497280th share thereof 

The respondents, who have no domicile in Lower Canada, 
were summoned to appear before the Superior Court in the dis- 
trict of G-asp§, by advertisements published in tHe newspapers. 
They appeared and by an exception declinatoire they have de- 
clined the jurisdiction of the Court. 

This copartnership was formed a great many years ago, 
between inhabitants of the Island of Jersey, for the purpose of 
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trading in fish ; the original deeds and those by which changes 
of copartners were effected from time to time, were passed in 
the Island of Jersey ; the principal office of the firm, the one 
from which orders for the management of business are issued 
and where the accounts of the whole business are kept, is also 
in the Island of Jersey ; a great portion of the business is carried 
on at Paspebiac, in the district of G-aspg, where the firm holds 
considerable real and personal property ; th e business is also 
carried on in other parts of the district of Grasp6, in New-Bruns- 
wick, and elsewhere. The appellant has given notice to the 
respondents of his declaration of dissolution from the Ist of 
February 1873, and has registered this declaration in the offices 
of the registrar and of the prothonotary of the district of G-aspe. 

The respondents claim that the copartnership cannot be 
dissolved at the will of any of the partners, but only for cause, 
under the authority of a competent tribunal, and that they cannot 
be diverted from the jurisdiction of the tribunals of the Island 
of Jersey, which alone are competent to decide this case. 

The Court at Grasp6 maintained the plea of the respondents 
and dismissed the appellant's action. 

The Superior Court has jurisdiction throughout the pro- 
vince of Quebec in all civil matters not exclusively withing the 
jurisdiction of the Circuit Court, that is in all cases where the 
value of the thing demanded exceeds $200. {Articles 28, 1063 
and 1064 of the Code of Civil procedure,) but like other courts of 
justice, it only exercises that jurisdiction on account of the con- 
trol it has over the parties sued, or over the property which 
is the object of the suit, or is affected by it, or when the cause 
of action originated within its jurisdiction. In the present case, 
the cause of action is the contract of partnership formed iu the 
Island of Jersey ; the parties sued are out of the jurisdiction 
of the Court, and it does not appear that they ever were 
in the Province. It is clear, therefore, that neither on the 
ground of the origin of the cause of action, nor on that of 
the persons of the defendants, has the Superior Court any 
jurisdiction in this case. It is however contended that the 
Court has jurisdiction on account of the situation of the property 
involved in the suit. The action is for an account of the assets 
of a partnership between the appellant and the respondents, and 
ultimately for a division of those assets, of which, part only is 
within the province, and cannot be divided under this action 
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^ unless the remainder which is beyond the jurisdiction of this 
MSk€t0h Court be also divided. It may well be asked under what au- 
thority a Court in Lower Canada could order the division of 
property situated in the Island of Jersey, in the province of 
New-Brunswick, or elsewhere, when such Court has no juris- 
diction over the owners of such property, nor over the property 
itself, which is beyond its reach and control. This is sufficient 
to show that the Superior Court at Gasp6 had no jurisdiction 
in this case. 

Articles 34, 37 and 68 of the Code of Civil procedure which 
have been cited, do not give to the Superior Court any fight to 
adjudicate in cases not already within its jurisdiction under the 
above mentioned rules. The two first articles merely define in 
what district or section of the Superior Court casieis cognizable ix 
that Court are to be tried. Moreover the present case does not 
come within the description of any of the cases mentioned in 
either of those two articles. 

Article 68 is not placed in the chapter which relates to the 
jurisdiction of the Court, but in a subsequent chapter having 
reference to the mode of summoning parties, and although it 
provides that " if a defendant has left or never had his domi- 
" cile in Lower Canada, and has property therein, the Court or 
" judge, or the prothonotary, upon a return staling that he cannot 
'* be found in the district, may order him to appear within t^o 
'' months from the last publication of such order," it cannot be 
considered as conferring any jurisdiction on the Court, but merely 
as indicating the mode by which parties subject to its jurisdic- 
tion may be summoned in the cases therein specified. If the 
article was attributive of jurisdiction, its terms are so general, 
that a party who once had his domicile in Lower Canadia might 
for all time be sued there, for any cause of action whatsoever, 
even for such as might arise in a foreign county long after he had 
acquired a new domicile there. And a person who never had his 
domicile, but who happened to be possessed of some real or per- 
sonal property in the province, might also be sued here, how- 
ever unconnected the cause of aQtion might be with si^ch pro- 
perty. It has never yet been contended that by virtue of this 
acticle the Superior Court would have any jurisdiction to dis- 
miss a tutor appointed in France, to French minors; nor that a 
partner in an English firm could be dragged before our^ Oonrts 
by his copartners to liquidate their partnership afiai^^y simply 
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on the grotind that such tutor or such partner was possessed of ^^^ 
some bank stock or other property in this country. Yet there ^*^''•'"'• 
can be no difference between this last case and the present one, 
for it is admitted that it is not on the ground that the firm held 
property in the province that the action can be brought here, 
but on the^ ground that the respondents are individually pos- 
sessed of such property, and therefore whether that property be 
derived from the assets of the copartnership or from other 
sources is, in that respect, quite immaterial. 

This calling of defendant by public advertisements in the 
news-papers has been substituted for the old inconvenient and 
unsatisfactory mode of summoning absentees, which prevailed 
under the ordinance of 1667, by affixing the process on the 
door of their last domicile, in the presence of two neighbours, 
and sometimes on the church door when so directed by a judge, 
and the statute which introduced it was not intended for any 
other purpose. 

The Island of Jersey where the 'partnership was formed, 
iw^here the parties are domiciled and where the principal office 
and place of business of their firm is situated, is therefore the 
place where this action should have been brought. I have the 
less diffiisulty in coming to this conclusion, from the fact that 
this is the undoubted rule under the French code« from whence 
our forms of procedure are generally derived. 

Ghauveau in 1 Carre & Chauveau's treatise on procedure, 
p. 287 quest. 260, note 1, says :— " Nous pensons que les actions 
" relatives k la liquidation d'une soci6t6 doivent s'intenter de- 
" vant le tribunal du lieu ou la soci6te a et6 contractfee, etc., 
" p. 288. La premidre opinion de M. Carre qu'un arr^t de la 
" Cour de Cassation du 16 nov. 1815, (Sirey, t. 18, le part. p. 82, 
** etc. ; Journal des Avou6s. t. 22, p. 98), semble avoir sanction- 
'' n6, puisqu'il attribue au tribunal du lieu ou a 6t6 etablie une 
" soci6t6 dissoute, mais non liquidee, les contestations entre les 
'* associ^s, est d'ailleurs unanimement adoptee par MM. Pigeau, 
" Com., 1. 1, p. 166 ; Favard de Langlade, t. 1, p. 182 ; Thonime 
"Desmazures, t. 1, p. 140, et Boitard, t. 1, p. 223. Elle nous 
'* parait aussi la plus conforme a la loi." 

Bioche, vo. partage, No. 74 : — " Si c'est a titre : lo de succes- 
" aion ; 2o do communaut6 ; So de soci6t6 civile ou commerciale 
** (autre qu'une soci6t6 en participation, qui par sa nature n'a pas 
" d'itablissement special, (Cass. 14 mars 1810, s. 10.207), Taction 
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^^^ " et les contestations qui 8'6l6vent durant le cours des operations 
Robin «ea7. u g^j^^ soumises au tribunal du lieu de I'ouverture de la succes- 
*' sion, du siege de la societe ou de la dissolution de la conoimu- 
" naute. C. U. 822, 1476, 1872 ; C. cfe P. 59. Cette derogation 
" aux regies ordinaires de la competence ordinaire, est motivee 
" sur Tutilite de proc6der dans le lieu meme ou se' trouvent le 
'* plus souvent les titres, papiers et effets des successions, societes 
" ou communautes a partager." 

Some stress has been laid on the fact that the parties caused 
a declaration of their copartnership to be registred in the dis- 
trict of Gaspe. This declaration is merely required to inform 
the public of the names and residences of the partners, for the 
protection of third parties having dealings with the copartner- 
ship, and has nothing to do with the rights of the partners as 
regards each other. 

Any other rule but the one laid down by the authors above 
cited would lead to the utmost confusion. If this action could 
be brought in the district of Gaspe, a similar action might be 
brought by any other partner wherever any portion of the assets 
of the firm might be found. 

No doubt, if after the partnership has been declared 
dissolved and after the rights of the partners have been settled, 
there is any property in this country remaining undivided, the 
appellant or any of the partners may then bring his action to 
compel a division of such property ; but such an action would 
then come within the jurisdiction of Canadian Courts, by a 
proper application of Art. 68 of C. C. P., and on account of 
the control which Courts of Justice always exercise over the 
property within jurisdiction. 

Sanborn, J. — In this case it is alleged that the appellant and 
respondents, of whom there are three, about 25th April 1870, 
formed a partnership to carry on business in the district of Gaspe, 
and continued to do so, until appellant caused a dissolution on 
23rd June 1878. Both appellant and respondents now live in the 
Island of Jersey, though Raulin Robin, one of respondents, is 
alleged to have heretofore lived at Naples. It is allied that this 
firm had their principal place of business at Paapebiac, in the 
district of Gasp6, and that a large amount of real and personal 
property belonging to said late firm is there. The appellant sues 
. in an action in the nature of an action pro socio, for account, in 
order to get his share of the assets. He alleges that his partners 
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were the active members of the firm and had the management ®^ 
of the property put into the concern. The respondents plead by "**^*"**"^- 
a declinatory exception setting forth that the partnership was of 
a peculiar character, being an association of which the shares 
were transferable, and had existed for a long time, that it was 
formed in Jersey, under the laws of Jersey, and is now before 
the Court there, and can only properly be determined by the 
Courts there, that the principal place of business was in the 
Island of Jersey, and the business transacted here was done under 
directions and agencies from that central point as the domicile 
of the company. Enough has' been proved to shew that the 
partnership, or association, was formed in the Island of Jersey, 
and the principal place of business of the company was in Jersey. 
None of the respondents being served here, and none of them re- 
siding here, the question is presented, has the Court in the district 
of Gaspg jurisdiction to determine an action of this kind ? The 
Court there decided in the negative, because the cause of action 
or right of action did not arise there. It is contended that this is 
a mixed action and under art. 37 of C. P. C. the action is pro- 
perly brought here, being a mixed action involving restoration 
of, and division of partnership property, real as well as personal. 
This i>oint I will refer to later. 

Bioche, Diet, de Proc. vol. 2, p. 314, No. 89 says : ** Si la societe 
a deux maisons de commerce, la demande est port6e devant le 
juge du lieu ou est son principal etablissement," No. 90, " c'est-a- 
dire ou le chef de la siociete a son domicile." The following deci- 
sion of the Couf de Cdssation is cited to sustain the foregoing 
article, and will be found applicable to this case and to the state 
of our law. Cour de cassation, 18 pluv. 12, sec. 4, 103, 16 mars 
1809. A citizen of Chaine made a partnership contract with a 
citizen of Marseilles, and it was agreed that there should be two 
business houses, one at Paris, and the other at Marseilles. The 
citizen of Marseilles demands dissolution of the partnership 
before the Court at Marseilles, where the partnership contract 
was executed. The citizen of Chaine pleads a declinatory 
exception, founded upon the fact that he was domiciled at Paris 
and should have been sued there. Adjudged as follows : " Attendu 
qu^en retenant la reconnaissance de la contestation, dont il s'agit, 
et en d^boutant le Cit. Chaine du declinatoire par lui propos6, le 
tribunal de commerce de Marseilles n'a fait que se conformer a 
I'acte de 80ci6t6 d'entre les parties et a la disposition de Tart. 17 
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^ du tit. 12, de Tordonnance de 1678, concernant le commerce, d6- 
Bobin«i oi. ijQute le Cit. Chaine de sa demande en r6glement de juges." Our 
article 34 C. C. P., does not differ materially as respects an action 
like the present from the art. 420 of the Code of Civil procedure 
of France, which was founded on the Ord. 1673, {vide Westlake/ 
In. Law p. 98,) and the above cited decision of the Cour de Cassa- 
tion is quite pertinent to this case. I do not consider that art. 87 
C. P. C, has any reference to a case like this. That is brought up 
from Con. Stat. L. C, c. 82, ss. 27, 28 and 30, and was intended to 
obviate diflGiculties where defendants resided in different districts 
or circuits, and to declare in real and mixed actions the cause of 
action arises where the real property in question is situate. The 
direct cause of the action in such cases was the maintenance of 
real rights. That is not the case here. This is an action based 
upon the partnership contract and the direct object of the action 
is to determine the rights of the partners growing out of this con- 
tract. So far as the distribution of the real estate, if any there be, 
is concerned, it is a matter in executione, not that which deter- 
mines the nature of the action. In an action en petition dh4ridiUy 
the cause of action would be where the estate opened, not where 
one piece ol property, situate in another jurisdiction, perhaps in 
a foreign country, might be. 

This rule has been also applied in case of the insolvency of a 
^partnership having more than one place of business. Pardessus 
says that the jurisdiction in insolvency is settled by the 
domicile of the firm. " Si rien ne prouve quel etait le principal 
gtablissement, il sera naturel d'attribuer la connaissance de la 
faillite sociale au tribunal premier saisi ; mais les circonstances, 
la notoriety, Tacte de societe lorsqu'il n^existe pas une simple 
participation, pourront servir a lever Tincertitude." 

Pardessus, Droit Com. No. 1094, where there are different 
houses carrying on distinct business, each separate from the other, 
the action may be brought, with reference to each house, where 
the business is carried on ; not so where the two houses are con- 
nected,' one must be principal, and the place where the contract 
is made determines it in this case. The same author says : No. 
1867 : " Ce que nous avons dit. No. 1094, a Toccasion des d6cla- 
tions de faillite, s'appliquerait a tons les cas ou il s'agit des int6- 
rets g6n6raux de la soci6t6 ; toutefois, cette regie n'6tant que la 
consequence du principe qui veut que Ton considdre la 80ci6t£ 
comme une personne qui a son individuahte et ses droits particu- 
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liexs, I'effiBt doit cesser arec la caase. Ainai lorsqtie la society est ^f^* 
liqwdSe, ceux qui ont des droits a exercer, meflie pour des ■^w°«'«'- 
affaires u6es au temps qu'elle existait, ne peuvent plus trouver de 
persouue morale k qw ils aient droit de s'adresser. Les associes 
qui sout obliges envers eux soiidairement dans certavus cas, Be 
peuvent plus etre assignes que devant le tribunal d4 leur propte 
domicile, ou a celui de Tun d'eux conformemeut aux rdgles du 
droit commun." 

The rule however has an exception as regards the partner 
who is sued by another partner to obtain liquidation of partner- 
ship rights and property. 

The contract of partnership as respects him, gives right of 
action where it was executed. In this case, neither party resides 
in this province, and the sole right of action must be, if there be 
right, because the cause of action is here. 

This is not the forum coniiraetiLs^ and consequently the cause 
of action is not here. This is not a denial of justice ; it merely 
compels the parties, who have made a contract in Jersey, to ^ 
before the Court there in the first instance, to have their respec- 
tive obligations aad rights determined. Our art. 34 goes much 
farther than the modern law of France, in giving right of action 
within our province, of one foreigner against another, when per- 
sonal service is made here, even when neither party has domicile 
here, and in a non-commercial matter. We thus in this respect 
adopted the English common law rather than the rule of the civil 
law. Partnership, a contract of international law, and where, by 
acte of partnership, a contract is made between foreigners in 
France, a domicile defait has been acquired, which according to 
Felix, permits the Courts there to take cognizance of suits bet* 
ween foreigners growing out of such contract ; F61ix, Droit 
Interaiational, No. 151. It is not uncommon for Courts having 
jurisdiciaon over the whole subject of the action to restrain by 
iiyunction the parties from proceeding to litigate the matter 
before foreign tribunals. Says Westlake : " It is sufficiently ap- 
parent that by the rules of jurisdiction we have been consider- 
ing, allowing in many cases a wide liberty as to the form, and 
besides not the subject of universal or even general agreement, 
suits may often be brought in different countries for the same 
matter, which each of the respective persons may think himself 
entitled to entertain. Must then all these suits go forward 
together, or may any of the tribunals restrain, by injunction, the 
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partioB before it from proceeding elsewhere ? or make the aban- 
donment of the foreign proceedings, or their submission to its own 
order in conducting them, a condition of their receiving any 
benefit from its own process ? To answer this let us suppose first 
that none of the suits has yet proceeded to sentence ; it would 
then seem that any forum which under the circumstances had the 
means of doing complete justice, might reasonably interfere to stop 
or prevent suits in n forum where complete justice could not be 
done. There is no room for the objection that authority would 
thus be assumed over an independentjurisdiction, foritisnotthe 
foreign judges whom the injunction would attempt to restrain, 
but the parties, who ex-hypothesi are or are considered by the 
Court to be its own justiciables," (Westlake, In. Law, art. 180.) It 
is clear to my mind that the Courts here cannot properly exercise 
jurisdiction over this case. There is grave reason why they should 
not do it, on grounds of international law and comity. It is not 
such a case as could have been comtemplated by art. 37, C. P. C, 
even if it were of the nature of mixed actions. In some aspects, 
under our law, which is less technical than the Roman law in the 
division of actions, it has the qualities of a mixed action, because, 
where our Courts have jurisdiction of the whole subject, the 
division and restoration follows the account in the same cause, 
but this case is peculiar and the principal part of the action, the 
rights of the appellant, should be settled by the Courts of the 
country where the contract was made and the company has its 
domicile, and where all the parties interested reside. It is under 
the law of Jersey that appellant made his venture, and it is there 
he should seek to have his rights ascertained. And in strictness 
the action is personal. I find in 1 vol. Nouv. Den. vo. action, 
this, '' lorsqu'a une obligation principale qui fait le f ondement de 
Taction, il se trouve joint une obligation accessoire, c'est Tobli- 
gation principale qui fixe la nature de Taction." Pothier, Pandects 
liv. 17, tit. 2, art. treating of pro socio actions, " cette action con- 
ceme proprement les prestations personnelles ; puisque Taction 
en division d'une chose commune renferme le partage des choses 
poss6d6e6 en commun." 

Allusion has been made to arti 68, C. C. P., as giving right of 
action, whenever the defendant has properly in the province of 
Quebec. This, as a rule, provides means of service, where there 
exists from the nature of the case a right of action here. It has 
special reference to the collection of debts. It never could hare 
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been contemplated that a right of action could be claimed by one ^^^ 
absentee against another, in this province, en diclaration de ^^*»«*«'- 
paUmiii or for damages for personal wrongs, arising in a foreign 
country, merely because the defendant happened to have pro- 
perty here. . 

There must be a cause or right of action here, to permit of 
suing an absentee under art. 68, as I understand the purport of 
that article. 

For these reasons, I think the judgment of the Court below, 
dismissing the action for want of jurisdiction to entertain it, 
ought to be confirmed. 

Tessieb, J., concurred. 

Judgment confirmed, Monk and Bamsay, J. J., dissentienlibus. 

Abboity Tatty Wotherspoon Sf AbbotU for appelant. 

Holty Irvine Sf Pemberion, for respondents. 



SUPEEIOE COUfiT, QUEBEC. 

Before Kr. Justice Stuart. 

In Chambers. 

MONDAY, 8th MAY, 1876. 

Ex Parte-SAVLVEL THOMPSON, 

Petitioner for Certiorari. 

Held :— That a Writ of Certiorari will issue to bring the Becord and Proceedings 
of a Court Martial before the Superior Court ; and the fact that Petitioner has a 
remedy in trespass is no bar to his right to seek a reversal of the judgment by 
Certiorari) 

That a prima facie case showing want, or excess, of jurisdiction, or that the Court 
was illegaly convened and irregularly constituted, will be sufficient to obtain 
the writ. 

On 26th April 1 876, application was made to Mr. Justice 
Stuabt, in Chambers, for a writ of Certiorari to bring up, in order 
to quash, the Secord and Proceedings of a Regimental Court 
Martial of the " B " Battery, held by order of Lt. Col. Strange, 
on St. Helen's Island, on the 28th October 1876, which con- 
demned petitioner, for alleged insubordination, to forty-two days 
imprisonment at hard labor. 

Bradley (with whom was Dunbar^ Q. C), in support of the ap- 
plication : The opinion has sometimes been expressed that in mat- 
ters of Cpurts Martial the Civil Courts cannot interfere. In a ca^e in 
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T^miJ^n. Sagland (1) where a sergeant sued his colonel for having caused 
him to be court martialied and flogged, this ground was taken, 
and the Court ordered a non-suit, but a Rule for a new trial 
was afterwards obtained, and the Judges, in making the Rule 
absolute, intimated that a soldier was not bound to obey an 
illegal order, and if, in resisting such, he were killed, all con- 
cerned would be guilty of murder. 

The proceedings of Courts Martial and the relation in which 
they stand to the Civil Courts must depend upon the same rules 
with all other Courfjs, which have particular powers given them, 
and whose acts may become the subject of an application to the 
Civil Courts for Prohibition or Certiorari, Naval and Military 
Courts Martial, as well as other inferior Courts, are liable to the 
controlling authority of the Civil Courts. (2) The acts of Courts 
Martial may become the objects of the restraining povver of the 
Civil Courts. (3) The Superior Courts have power to examine 
into the proceedings of such Courts, and their members are 
amenable to the civil power.(4) Where the civil rights of a per- 
' son in military service are affected by the judgment of a military 
tribunal, acting without jurisdiction or in excess of its jurisdic- 
tion, this Court will interfere.{5) The Queen's Bench, (and also 
the Superior Court), in virtue of its superintending authority 
over all Courts of inferior criminal jurisdiction, has power to 
award Certiorari for the purpose of procuring an inspection of 
their proceedings. (6) It requires no special law to authorize 
this writ. It is of common right.(7) Courts Martial are on the 
same footing as other Courts of inferior jurisdiction, and it is 
therefore competent for the Superior Court, or a Judge, to grant 
the present application. 

It will doubtless be objected that the Court Martial being 
now dissolved, having performed its functions, there is no court 
or person to whom the writ can be addressed. But the Record 
remains, and is now in the legal custody of Lt. CoL Strange, 
and to him the writ may be addressed. Courts Martial are 
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Courts of Records (1). Their proceedings, after being signed by tbSmJ^n. 
the President, are handed or sent to the Colonel, or officer co n- 
mandilig, and are by him confirmed and entered in the Regi- 
mental Court Martial Book, (2) where they remain of record. In 
Major Mansergh's case, and in that of Lieut. Poe, (3) it was asked 
to have the writ addressed to the Judge Advocate General, the 
legal custodian of the Proceedings of all General (as the Colonel 
is of all Regimental) Court Martial. 

It is significant of the distaste and suspicion with which the 
English people regard anything like military rule or martial law% 
(" so much at variance in every principle with the mild adminis- 
tration of justice by the Common law,") that the Mutiny Act is 
an annua/ enactment ; and its preamble sets out that ''no man 
can be forejudged of life or limb, or subjected in time of peace to 
any kind of punishment within this realm by martial law." Yet, 
'' for the safety of the kingdom &c.," this act is passed from year 
to year, the legislature constantly reserving to itself, the power, 
in any given year, of abolishing (by refusing to subsidize) the 
standing army, and of abrogating an act which might became so 
formidable an instrument of oppression. " Martial law is entirely 
arbitrary in its decisions, and is in truth no law, but something 
indulged rather than allow^ed as law ; a temporary excrescence 
bred out of the distemper of the State, and not any part of the 
permanent and perpetual laws of the Kingdom (4). Formerly, at 
Common law, '' if a Lieutenant or other hath commission of mar- 
tial authority in time of peace, and hang or otherwise execute 
any man by colour of Martial law% this is murder, for it is against 
Magna Charla, Cap, 29, and is done by such power and strength 
as tiie party cannot defend himself, and here the law implieth 
malice" (5). Martial law being dangerous to public liberty 
should be strictly confined within its proper limits by the Supe- 
rior Courts, " the sure refuge to which alone every oppressed 
subject can or ought to fly for protection from military despo- 
tism." (6) In Grant and Gould the rule was discharged, on the 
ground that the petitioner was, of his own free will, in receipt 



(1) Clode, p. 135. 

(2) Simmoiu, S 315, 316 and 488. 

(3) 5 B. A Ad., 681. 

(4) 1 Bl. Com. 413. Halet, Hist, C. L. 35. 

(5) Coke, 3 Init. 52. 

(6) 2, H. Bl. 85 
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Thflwpwii. ^^ P*y *® * soldier ; and in Ee Mansergh and Re Poe the appli- 
cations were refused because only the military sUUus of the i)eti- 
tioners was affected, and that status the crown had power to 
change without the intervention of any Court Martial. 

The application here is based on three grounds : 1st Want 
of jurisdiction in the Court Martial ; 2nd. "Want of qualification 
in the members of the Courts ; 3rd. Irregularities in the proceed- 
ings so gross as to amount to a denial of justice. 

The facts are detailed in petitioner's afiidavit of circum- 
stances (1) 

In October 1873 he engaged for a year in the B. Battery 
school of gunnery, at Quebec, and as required by the rules go- 
verning that organization (2) was enrolled also for three years 
as a member of an active militia corps, viz : the Quebec Grarrison 
Artillery. In October 1874, he renewed his engagement in B. Bat- 
tery for one year more, viz : to the 6th October 1876, in the mean- 
time (10th April 1874.) the Quebec garrison artillery was dis- 
banded. Early in October 1876 Petitioner was told that he would 
not be accepted for further service in B. Battery, but was kept 
waiting, at St. Helen's Island where he was then stationed, from 
day to day, for a written discharge, to which he had a right from 
the 6th October, and which he had demanded. About the 20th 
October, having been required by Capt. ,Devine to perform 
some menial offices, he complained of the fact to a comrade 
who, behind his back, told Capt. Devine that he had been grumb- 
ling, whereupon that officer, on a charge of disrespectful conduct 
towards himself, (Devine,) sentenced him to seven days pack 
drill, four consecutive hours a day, a most severe and dispropor- 
tionate punishment. Petitioner then, as he had already done, 
claimed to be a civilian and declined to submit to any punish- 
ment, whereupon a Court Martial was convened to try him. The 
charges against him were insubordination, absence from defaul- 
ter's drill and insolence to Capt. Devine ; and the Court (compos- 
ed of Capts. White and Devine, and Lieut. Sheppard) having 
found him guilty, (notwithstanding that he declined the jurisdic- 
tion and excepted to the composition of the Court,) sentenced him 
to forty-two days imprisonment at hard labor — which imprison- 



(1) Vide Jugdment infra. 

(2) Militia Qeneral Order. 20th October 1871. 
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xnent he actually underwent. It is to be observed that he had ThJmJiiii. 
no opi>ortunity of obtaining counsel or applying for habeas corpus 
or prohibition. 

Ist. The Court had no jurisdiction. His term of service had 
expired on the 6th October, yet the alleged offence was only 
committed on 23rd and the Court held on 28th of that month. 
The Court, on his objection, ruled that they had jurisdiction. 
If there be a case in which, above all others, it becomes the Supe- 
rior Courts to be peculiarly watchful over the right of the sub- 
ject, it is in the case of a Court Martial deciding on the extent of 
its own jurisdiction. It is not disputed that a Court Martial has . 
power to try the question, whether soldier or not ? That power 
must be inseparable from their jurisdiction. But they exercise 
it at their peril ; and it behoves them to have the most explicit 
and unequivocal proof that a man is a soldier before they ven- 
ture to put him on his trial for any offence whatever. If it shall 
be in the i>ower of any military commander to take up a man 
under pretence of some supposed military offence, and it shall 
be in the power of a Court Martial to give themselves jurisdic- 
tion over him, by deciding him to be a soldier, the liberty of the 
subject is at an end, and the Army, may, as soon as its command- 
ers shall think fit, become the Sovereign power of this coan- 
try (1). It will be admitted that they only are triable by Court 
Martial who are subject to the Mutiny Act. That instrument 
declare that " every person enlisted or in pay as a soldier " (2) 
is subject to its provisions ; and it may be argued that petitioner 
is within the category, viz., he had not been discharged and was 
in receipt of pay. True, but against his will. It appears from 
his affidavit that he was forced to accept the pay tendered him, 
under pain of punishment for insubordination ; and he had 
repeatedly asked to be discharged and set at liberty, but was as 
often refused. Properly, only persons duly enlisted are subject 
to the Mutiny Act. But the Act itself goes on to say " or in pay!' 
Simmons (8), however, explains that " or " was substituted for 
** and " in 1708, to meet the case of men irregularly enlisted, (not the 
case of a man whose time had expired and who was forced to 
remain) ; and it is clear that the Act was not framed with the 
intention of compelling those whose time had expired to remain 



(1) Grant k Gould, 2 H. B. 86. 
(S) SimmoDf , { 68. 
(3) § 69, note 2. 
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Thompwn. ^^ service^ but to coyfer any posBible defect or flaw in the enlistr 
mez^t papers of men serving of their free will under an engage- 
ment not yet terminated. 

It will also be argued that a man's liability continues until 
he is regularly discharged, and it is certainly true that Lord 
Loughborough, in Grant and Gould, laid down that a man " oac« 
subject to the military character, never can be released but by 
regular discharge." But this was in 1792, when enlistment3 
were for liie. In 1849, we find Simmons (1) repeating this, bat 
modified to read " or until the period of the completion of hie 
engagement ; " and to-day, when enlistments are for short periods, 
it is but ns^tural that the compieliou of the engagement should b« 
the termination of the contract, which in fact is the doctrine laid 
down by the latest and most esteemed writer on military law, 
(2) who expressly says that '* effluxion of time terminates the conr 
tract." He adds that discharge is provided for by the articles of 
war in the interest of the soldier, that he may not be arbltcaarily 
turned adrift without a certificate of service, and was ney^t in- 
tended to be the only proof of status. Discharged or not, a man's 
liability ends by the effluxion of time. 

And if this is true of the regular army, much more is it the 
case in the militia, where short terms of enlistment prevail, viz : 
one or three years, and where it may be of the utmost conse- 
quence to the citizen soldier to be free to attend to his business 
at the exact moment he has counted upon, perhaps the very day 
of the expiry of his term of service or drill. Clode, speaking of the 
militia, says (3), that ** their conditions of service are very ditfe- 
rent from the regulars," and " the several acts regulating these 
forces each contains special provisions, with limitation as to period 
&c., to which the attention of commanding officers has. been 
specially directed (4). It may, perhaps, sometimes happen in 
the army, where, for instance, after 15 or 20 years service, a man's 
time expires in India or some distant colony, that a short delay 
may occur before he is discharged, by reason of his papers not 
being ready, or some like reason. And in such case, after so long 
a service, a few days delay would be comprehensible— though 
as a matter of fact, regular officers are so particular about such 



(1) § «5. 

(2) Clode, p. 200, note. 
(S) p. 71. 

(4) p. 62. 
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matters that tlie papers are usually ready before hand, and a j^t^^ 
delay rarely, or never, occurs. But in the militia, the terms being 
short, there is no such excuse, and men should not be detained 
one hour beyond their time. There is nothing in the Militia Act 
(1) or its amendments to warrant such detention, the only case 
where a man can be made to serve longer than his stipulated 
term being in time of war, when, by sect. 62, Her Majesty may 
command his services for six months longer. The petitiouner's 
torm expired in time of profoundest peace, and there was noth- 
ing whatever to justify his detention on the Island in service 
after that term had expired. 

Admitting that petitioner was a member of B Battery, he 
could not, as such, be tried by Court Martial, for the reasons 
stated in his petition, (2) He belonged to no regularly enrolled 
active militia corps. 

2nd. The persons who composed the Court were not com- 
petent to sit. By the 810th article of war, only commissioned 
officers on full pay are qualified to sit on a Court Martial. (8) A 
Regimental Court must in all cases be composed of officers of the 
corps. (4) And only persons themselves subject to Court Martial can 
sit on a Court Martial. (5) Before proceeding to business the 
President should satisfy himself of the legal constitution of the 
Court, and the qualification of every officer as to the date and 
nature of his commission, &c. (6) Half pay officers are not subject 
to Court Martial. (7) The persons who composed the Court 
Martial in question were attached to the B Battery School of 
Gunnery, for purposes of instruction, but were not the officers of 
that Battery, and the mere quality of students in the Gunnery 
School would not qualify them to sit. If they held commission 
at all, it was in separate corps, consequently they could not sit 
on a Regimental Court Martial. But in fact, one of them (Capt. 
White) was on the retired list of the Quebec Garrison Artillery, 
and another (Lieut. Sheppaid) held no commission at all. 

3rd. Irregularities in the proceedings, (a) Petitioner was 



(1) 31 V. c. 41. 

(2) Sm Jttdgmtnt infra. 

(3) Simmoni, f 12. 

(4) lb., h 24. 

(6) lb., S 81, ooU . A. W. 109. 
(6) Clods pp. 131, 132. 
(7> SimmoBi, I 61 note. 
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Th^^^^. arraigned as " G-unner 881 B Battery, " yet no prooftohatever was 
made of his military status ; there is not one word of evidence in 
the proceedings to shew that he was a soldier, and so amenable 
to military discipline, (fr) Neither the name nor rank of the prose- 
cutor is stated, a formality to be strictly observed, according to the 
highest authority, (c) The person who acted as prosecutor was 
Capt. Devine, and although exception was taken by petitioner to 
his so doing, he not only acted as prosecutor, but also as witness and 
judge. That the commanding officer who had the original difficulty 
with petitioner and remanded him for a Court Martial, should 
subsequently act as prosecutor is repugnant in itself, but thnt 
the accused should be committed, prosecuted, testified against 
and judged by one and the same person seems too monstrous for 
belief Yet such was done. As, however, strange things have 
been done by, and under colour of military law, it may be thought 
the proceedings adverted to are sanctioned by that code. But 
turning to the military writers we find : Ist. that when any 
question of law arises the Court should adjourn, (1) instead of 
taking upon itself to decide, as in this case ; 2nd. That any mem- 
ber objected to should, withdraw (2) ; 8rd. That the commanding 
officer should not sit on the Court, his so doing, particularly if 
he have taken an active part in promoting the prosecution, 
being highly objectionable (3) ; 4th. That it is undesirable that 
any member of the Court should be a witness (4) ; 5th. That 
the prosecutor should not be a witness (5), on which point 
Sinonons, (6) commenting on the Queen's Regulation to that 
effect, says : " Perhaps no one of the recent regulations as to the 
practice of Courts Martial is more calculated to effect a practical 
improvement than the one here quoted. Not only was the 
prosecutor tempted to supplement his evidence against the 
prisoner by his addresses to the Court, but the former practice 
was attended with other inconveniences, and has given occasion 
for many exhibitions of personal feeling, which have called for 
the animadversions of the Court and the confirming authority. '' 
In the case of Paymaster Cunningham, 88th Regt., the convic- 



(1) Simmons, 9 459. 
(t) lb. I 500. 
(S) lb. I 510. 

(4) lb. f 511, 04T. Clodt 12r. 

(5) Q, R. App. 4. 
(«) I 472, note 3. 
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tion, on a part of the charge, and the sentence of penal servitude 
by a G-eneral Court Martial, at Rawal Pindee, in March 1867, 
was set aside, although the charge was held to be proved, 
because of certain irregularities, one of which was the examina- 
tion of the prosecutor as a witness. It is probable that, as Sim- 
mons further says, the attempt to cumulate the office of witness 
and prosecutor in one person " will be of rare occurrence under 
the instructions embodied in the last edition of the Queen's 
Regulations. * If possible no officer who is to be called as a 
witness is to be appointed to act as prosecutor.* It may bo 
confidently expected that this regulation will have the happiest 
effect in preventing altercations and ebullitions of ill-feeling, 
which the authority of the Court has not always succeeded in 
repressing, when the prosecutor was personally interested." (1) 
On the question whether the functions of prosecutor and judge 
can be performed by the same person the books are silent, and 
the writers do not seem to have contemplated the possibility of 
such a question arising. To justify a proceeding so glaringly 
opposed to the first principles of justice, one would naturally ask 
for some positive enactment, or authority, or even custom ; but 
none such can be found. On the contrary, the prosecutor is 
constantly spoken of as separate and distinct from the Court. (2) 
" The trial, although a public enquiry into a matter which con- 
" cems the public service, is nevertheless conducted as a private 
** litigation between two parties. The prosecutor tries to pro- 
** cure the punishment of the prisoner for an alleged offence, 
" and the prisoner tries to avoid it ; the Court, as it were, 
** moderating between them, according to certain rules which 
•' have grown up in practice, and been found by experience to 
** promote the ends, not only of abstract justice, but also of what 
" Englishmen value almost more, and best understand as ' fair 
- play.' " (8) 

An examination of the evidence shews that the offences 
charged against petitioner, viz : Insolence and Insubordination, 
resolve themselves into this, that he manfully stood up for what 
he conceived to be his rights, by claiming to be a civilian and 
refusing to submit to an unmerited and unjust punishment 



(1) I 571, note 5. 
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ii^*m. sought to be inflicted by persons who had ceased to have any 
authority over him. 

The granting of the writ can do no harm and will secure a 
full ventilation of the subject. According to Paley, p. 285, " a 
slight ground will be sufficient for applying for the writ, but 
there must be some " And in Rex vs. Bishop of Ely (1) it was 
laid down that " when the matter seems doubtful to the Court 
upon a question of fact or law, the plaintiff has leave to declare 
that the parties may have the fact properly tried by a jury, or 
the law solemnly considered." The petitioner submits that a 
most unwarrantable interference with the liberty of the subject 
has been shown, amply sufficient to justify the granting of the 
writ. 

Alteyn, Q. C, contra. — The petitioner has not been able 
to fihd a single case, nor has there ever been a case, in which 
certiorari has gone to a Court Martial. In no one case, of all 
those cited, was the application granted. The nearest case was 
that of Major Mansergh, and there the Court declared broadly 
that it had grave doubts whether certiorari would lie in any 
case. Chief Justice Cockburn enquired (2), " suppose the 
Court Martial wrong in what they did, what jurisdiction have 
we ? " Judge Blackburn remarked (3), " I have exceeding 
doubt if w^e could entertain this certiorari under any circum- 
stances whatever." And Judge Crompton added ^4), ** I think 
that here we have no power at all to interfere." The Civil 
Courts w^ll not interfere in matters purely military, and so it 
was hold in Dawkins and Rokeby. (6) In the case of Dawkins 
and Paulet (6), it was laid down that " a military person cannot 
maintain an action against his superior officer in respect of 
anything done by such officer in the discharge of his militaay 
duties, (even if malicious and without reasonable or probable 
cause,) but must follow the special mode of redroi^s pointed out 
in the articles of war." And so in Dickson and Combermere,v7) 
and many other cases. No doubt under some circumstances 



(1) 1 Burr, 198. 

(2) P. 403. 

(3) P. 409. 
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IndiTidaal members would be liable in damages, but a Court 
Martial is not an inferior tribunal, but has concurrent juris- 
diction with the Superior Court. Articles 1219, 1220 and 1221 
of our Code mention the Courts to which certiorari will go, and 
Courts Martial are not amongst them. Petitioner might have 
sought a remedy by Habfos Corpus or Prohibition. Moreover, now 
that he has suffered the imprisonment, what benefit is he to derive 
from having the Record brought up. (His Honor. — Has he 
not a right to have the conviction, if illegal, effaced from the 
records of the regiment ?) The present application is made 
evidently as a preliminary to an action of damages, and that 
action might be instituted at once without the issue of a certiorari. 
When manifestly a superlluous proceeding, the judge should, 
in the exercise of his discretion, refust* the writ. 

It is claimed that petitioner was not a soldier, but he admits 
that he was duly enlisted, and was wearing uniform, living in 
barracks, doing duty and drawing pay. This latter fact alone 
fixes upon a man the character of a soldier. That he considered 
himself a soldier is also clear from his attending to all his other 
duties, but refusing to perform the menial work, which he 
evidently objected to us not being the work of a soldier. He 
was styled throughout the proceedings of the Court Martial, 
** Gunner Thompson, No. 381," and made no objection, nor did 
he declare himself to be not amenable to the Court, but simply 
objected to its construction and to Capt. Devino's sitting on it, 
as he was complainant and prosecutor. His HoNOU.— He claimed 
to be a civilian.) He took exception to the proceedings and 
demanded to have a copy of them sent to Militia Headquarters, 
at Ottawa. Moreover, he had not been discharged, and accord- 
ing to the high authority of Lord Loughborough, in Grant and 
Gouldy ** if once he becomes subject to the military character he 
never can be released, but by a regular discharge.*' The Peti- 
tioner was clearly subject to the Mutiny Act and amenable to 
Military jurisdiction. 

The Court was regularly conveyed by competent authority, 
and the members were qualified. By militia General Order, dated 
28th December 1872, Col. Strange takes precedence of all Lt. 
Cols, of militia in the Province, and so may convene Courts Mar- 
tial composed not only of officers of his own Battery, but also of 
ofiBcers from any regiment in the Province. It has been argued 
that the " B" Battery is merely a school of gunnery and its mem- 
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bers not subject to the Mutiny Act, that the men cannot be tried 
by, nor the oifficers sit upon, Courts Martial ; but the absurdity of 
men, armed, equipped and doing duty in barracks, as soldiers, 
and wearing the Queen's uniform, not being subject to the 
Queen's Regulations, is self-evident. The Battery is on the same 
footing as all other militia corps, (which are undoubtedly, under 
certain circumstances, within the Mutiny Act,) and has so been 
repeatedly declared to be, particularly by the General Order of 
18th March 1872, by which members of "A" and " B " Batteries 
are reminded that they are subject to that Act. The officers can 
therefore hold Courts Martial. 

The respondents held commissions in other corps, but being 
now attached to '' B " Battery are competent to sit on Courts 
Martial of that body. All officers connected with the Battery 
are subject to the Queen's Regulations and Articles of War. 

With regard to the alleged irregularites in the proceedings, 
the prisoner was arraigned as " Grunner No. 381," and did not 
enter any objection, and this was sufficient evidence that he was 
a soldier. A witness is not necessarily prohibited from sitting on 
the Court, nor acting as prosecutor, and in the present case it 
could not bo avoided, as but three officers were available. 
iSimmons § 571 says : '' an officer who is to be examined as a 
witness for the prosecution is not in all circumstances abso- 
lutely prohibited from acting as prosecutor." That he should 
do so is not desirable, but in the present case it could not be 
avoided. Clode also says, at page 126, " whoever the prose- 
cutor may be he can also be a witness ;" and at page 127, ** if 
the officer be a witness for or against the prisoner he ought not, 
if possible, to act as a member of the Court ; but should he do so, 
he is not thereby precluded from giving his testimony." 



All that Col. Strange was bound to do was, in the words of 
Clode, p. 114, to satisfy himself that the priso;ier was one subject 
to the military code. Beyond that enquiry he had no respon- 
sibility. The Court Martial in question was called in the ordi- 
nary way, it is notorious that the Battery is an existing military 
organization, the proceedings are clothed with all the formalities 
of Courts Martial, its members being styled officers, and the pri- 
' soner *' Gunner 881," in short all the conditions are present that 
would warrant the presumption that the Court was called and 
conducted under proper and sufficient authority. Where it 
appears primd facie that the Court Martial had jurifidiction the 
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Civil Courts will not interfere, nor will they interfere except in ThoJ[J;;„. 
the very gravest cases. (His Honor. — In re McCullough (1) Mr. 
Justice Aylwin caused a soldier who was on trial before a Court 
Martial to be taken, by Habeas Corpus^ out of the hands of the 
military, in order to be tried by the civil power.) That was a 
case of murder ; but the law does not encourage applications of 
the present nature. "Such attempts," says Clode, p. 119, *' have 
been made in former times, and repeatedi in recent years ; but 
meeting with no encouragement whatever from the judges of 
the Superior Courts, at Westminster, they have signally failed." 

Even admitting all the allegations of the petition to be true, 
the petitioner should seek another remedy. The judgment of the 
Court Martial has been fully executed, nothing more remains to 
be done under it, and, consequently, no possible good can flow 
from the allowing of the present application, which should 
therefore be dismissed. 

Pemberton^ for respondents. — It is significant that in two hun- 
dred years of military law, in England and the colonies, we have 
not one single case of the issue of certiorari to a Court Martial, 
the Civil Courts having constantly refused to interfere. The pe- 
titioner's only object in making th(* prost'iit application is to 
strengthen his hands when he brings the action of dainn|:rr^s 
which he doubtless contemplates. There is nothing to prevent 
his bringing that action at once, as in Dawkins vs. Rokeby, Stack- 
poole vs. McKenzie, and other cases, where no pre\aous quash- 
ing of the conviction was sought. The present proceeding is su- 
perfluous and useless and should be dismissed. 

Bradley, in reply. — Nothing can tako away from the subject 
the right to certiorari. It is, according to Paley, " of public right." 
If the General Order organizing the " li" Battery is defective no 
reminder such as has been mentioned could bring its members 
within the provisions of the Mutiny Act. Unless, when en- 
listing, they voluntarily made themselves subject to it, no after- 
proceedings could bring them under its influence. But the 
reminder, in any case, could only affect members of the Battery 
•• taken from regularly established and existing volunteer corps," 
and so would not reach the petitioner. The Grazette produced 
shew respondents to be students at the school of gunnery, and 
not commissioned officers. The action of Capt. Devine in per- 
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thiiiJwn. forming the offices of prosecutor and jndge has not been ex- 
plained, and cannot be defended. The petitioner did not apply 
for Habeas Corpus or Prohibition, because it was impossible for 
him to do so, being detained in close confinement on St. Helen's 
Island. 

Dunbar, Q, C. ; — It has been asked why the writ should 
issue, what need there is for it, w^hen the man has already un- 
dergone his punishment. The Court or Judge does not enquire 
into this, but grants the writ if irregularities be shown in the 
proceedings. The notion is erroneous that it is the Judge's duty 
to enquire what good is to flow from the issuing of the writ. In 
Regina vs. Mayor of Sheffield (2) the point was raised that a con- 
viction could not be quashed after it had been acted on, but the 
Court ordered a certiorari to issue. A man is greatly injured by 
having a conviction standing against his name. In the present 
instance, though the petitioner has suffered his punishment, 
there is a stigma which rests upon him in the records of the Bat- 
tery which he has a right to have removed, and this is the only 
course he can pursue to attain that end. Nor is it clear that the 
case before us is not paralled to a conviction by justices, which 
it has been held must be quashed before an action of damages 
can be brought. On entering his action the petitioner would be 
met by the objection that he had taken no stej^s to have the pro- 
ceedings quashed. 

His Honor took the matter under advisement, and on the 
8th May 1876, rendered the following judgment : 

Stuart, J : — This is an application for a writ of certiorari to 
bring up, in order that it may be quashed, the conviction of the 
prisoner at a regimental Court Martial, held at St. Helen's Island, 
by order of Lieut. Colonel Strange. 

This application rests on three grounds : 

1st. That the petitioner was not subject to military law and 
that the court martial convened to try him had no jurisdictioa 
over him ; 

2nd. That the court martial so convened was not composed 
of officers of the " B " Battery, but exclusively of cadets or stu- 
dents at the military school. That two, out of the three officers 
composing it, are not officers of any militia corps, and could not 
form part of any Regimental Court Martial ; 

(2) 6 L. B., Q. B. 



SUPERIOK COURT. 129 

3rd. That there are irregularities in the proceedings which 
amouttt to a denial of justice. 

The petition is sustained by an affidavit of circumstances 
of the petitioner, not controverted, in which, in substance, he 
says that in October 1878 he was enrolled for three years as a 
member of the militia corps called the Quebec Garrison Artillery, 
one year of which was to be served in the Quebec School of 
Gunnery known as " B " Battery. That in October 1874 he the 
said petitioner agreed to serve in the school of gunnery for 
another year, and no more, to wit, until October 1875. That on 
6th October 1876, being then at St. Helen's Island Barracks, in 
the district of Montreal, with a party of men of the said " B '' 
Battery school of gunnery of which James A. Devine, of the city 
of Quebec, gentleman, a student or cadet in the said school of 
gunnery, was in command, deponent was asked by the said 
Jam^es A. Devine if he would re-engage for another or third term 
of one year in the said school of gunnery, and then and there 
expressed his willingness to do so. 

That some days afterwards, on or about the 11th of October 
last, at St. Helen's Island, the said J. A. Devine, speaking for and 
in the name of the commandant of the said school, informed pe- 
titioner that he would not be accepted for another term, and told 
him to find other employment ; whereupon petitioner asked for 
his discharge in writing, and to be set at liberty, to which the 
said James A. Devine replied that petitioner's written discharge 
would arrived from Quebec shortly, but that in the meantime he 
could have a pass or permit to go to Montreal or Quebec to enable 
him to look for a situation. That when, in the afternoon of the 
same day, petitioner applied for such pass, it was nevertheless 
refused him, and the said James A. Devine refused to sign the 
pass in writing prepared for his signature, and refused petitioner 
any paa^ or permission to leave the said island. That he was 
forced to remain and do duty against his will and express desire, 
and was not allowed to leave said island. That about the 16th 
October petitioner was ordered to do certain domestic services for 
the said James A. Devine and petitioner remonstrated with one 
Hi^nes, the* servant of the said James A. Devine, and claimed 
thajb he should not be compelled to do the said work, who reported 
such remonstrance to the said James A. Devine, who some 
days afterwards, to wit on or about the 23rd October, caused pe- 
titi^oer to be arrested and brought before him, and, on a pretend- 
^ charge of insubordinate and disrespectful conduct towards 
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iwpMB. l^niself, ordered petitioner to be punished by confinement to 
Barracks for fourteen days and to do pack drill during seven of 
the said days for four hours a day. That petitioner then and 
there claimed to be a civilian and not subject to any military law 
or jurisdiction, his term of service in the " B " Battery school of 
gunnery having long expired. That the said James A. Devine 
caused petitioner to be incarcerated in the guard-house and 
procured from Lt. Col. Strange an order for a Regimental Court 
Martial, to be held on petitioner, which Court Martial was held 
on 28th October last, and the persons composing the same were 
the said James A. Devine, George Rolt White, and Henry C. 
Sheppard, gentlemen, students or cadets in the said " B " Battery 
school of gunnery, described as Captains and Lieutenant, respecti- 
vely ; and the said James A. Devine, G-eorge Rolt White and 
Henry C. Sheppard assembled at St. Helen's Island aforesaid, and 
formed themselves into a court, with the said George Rolt White 
as President, and proceeded to try the petitioner upon three 
charges, viz : Absence from defaulter's drill, insurbordination, and 
insolent conduct towards the said James A. Devine ; and, on the 
evidence of the said James A. Devine, found the petitioner guilty 
of all the said charges and sentenced him to forty-two days im- 
prisonment at hard labor ; that such sentence having been signed 
by the said George Rolt White, as president, was afterwards on 
29th October, at Quebec, approved and confirmed by Lt. Colonel 
Strange, and the same was by him ordered to be carried out in 
the Garrison Cells of Quebec Citadel. That by the Militia 
General Orders of the 20th October 1871, under which petitioner 
became a member of " B " Battery school of gunnery, it is provided 
that for the purposes of discipline, to wit, for trial and punish- 
ment, officers, non-commissioned officers, and men of the said " B '* 
Battery school of gunnery, shall be sent to their respective Militia 
corps, and the only punishments provided by the said general 
orders to be applied to members of the said " B " Battery school of 
gunnery, are : for officers, to be reported to the Adjutant General 
of Militia, for non-commissioned officers, reduction ; and for men, 
dismissal. That at the time of being so tried and sentenced, as 
aforesaid, petitioner was not amenable to any military law, nor 
subject to the jurisdiction of any court martial, his term of engage- 
ment as a member of the '' B '' Battery school of gunnery haying 
long expired, and he further not being a member of any militia 
corps or organization whatsoever, the corps known as the Quebec 
Garrison Artillery, in which petitioner had been enrolled for 
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three years as a private, having been disbanded and struck from xtoii«|o«. 
the roll of Militia corps long before the holding of the said Court 
Martial, to wit, on the 10th April 1874, by a Militia General 
Order bearing that date and duly published and promulgated ; 
by means whereof petitioner was, from and after the said last men- 
tioned date, relieved from all further service in the said Quebec 
Gkurrison Artillery and freed from all liability in respect of his 
enrolment therein. That no one of the said George Rolt White, 
Henry C. Sheppard or James A. Devine was then and there qua- 
lified to sit or act on a Regimental Court Martial of the said '' B " 
Battery school of gunnery (if any such could legally be held), 
they not holding any commission or rank in the said '' B " Battery 
school of gunnery, but holding commissions, if any they held, 
in separate militia corps, to wit : the said James A. Devine in the 
Montreal Engineers, and the said George Rolt White in the above 
mentioned Quebec Garrison Artillery ; and the said James A, 
Devine was not at the time a captain in the said " B " Battery, nor 
were the said George Rolt White and Henry C. Sheppard a cap- 
tain and lieutenant respectively of the said '' B " Battery, and the 
said George Rolt White and Henry 0. Sheppard were not then and 
there qualified to sit on the said Court Martial, or on any court 
martial whatever, and were not in fact militia officers at all ; the 
corps in which they had held commissions, to wit, the said 
Quebec Garrison Artillery, having been disbanded and struck 
from the roll of militia corps as aforesaid. 

To justify the proceedings of the Court Martial in question 
it is necessary that the petitioner should have been amenable to 
its jurisdiction in regard to his status and alleged ofience, and 
that the court was legally constituted in the authority convening 
it and in the number and qualification of its members. In all 
these particulars the petitioner challenges the court ; he denies 
that he was subject to military law or discipline in any way ; 
he claims that Lt. Colonel Strange could not convene a regi- 
mental court martial of the " B " Battery School of Gunnery to try 
him and that, if he could, such court could only be composed of 
the officers of the *'B " Battery ; that as for two of the members of 
the court, Capt. White and Lieut. Sheppard, they do not belong 
to any active militia corps, and are not competent to sit on any 
court martial. 

The case submitted by the petitioner, if true, calls for 
further investigation ; but I have been urged to leave him to 
his remedy by action, and that no case has been cited wherein a 
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certiorari has issned in England to bring up the proceedings of 
a court martial. This is true ; but if the argument is intehded 
to go the length of questioning the power of the courts of law 
to issue such writs as that demanded, this may be best answered 
by Sir Alexander Cockburn, the Chief Justice of England, in. the 
case of Major Mansergh, which was an application for a certiorari 
to bring up the proceedings of a court martial held on the appli- 
cant in India, in which ho says : — " I quite agree that when the 
civil rights of a person in military service are affected by the 
judgment of a military tribunal, in pronouncing which the 
tribunal has either acted without jurisdiction, or has exceeded 
its jurisdiction, this court ought to interfere to protect those civil 
rights." We have then this very high authority for the position 
that it would be the duty of the Civil Courts to interfere. If so 
in that case, (one of a person in military service), what is the 
obligation of Civil Courts in the case of a person alleging himself 
not to be in military service ? and this last is this case put me 
by the petitioner. A.s to the authority of the Superior Court it 
rests on a statute foundation : " Excepting the Court of Queen's 
Bench," (which Court exercises no original jurisdiction in civil 
matters, no case originates in it) " all Courts and Magistrates, 
and all other persons and bodies politic and corporate within 
Lower Canada, shall be subject to the superintending and 
reforming power, order and control of the Superior Court and of 
the Judges thereof.'il) Courts Martial are Courts of limited and 
special jurisdiction, called into existence for a special pur- 
pose, dependant on the munity act for their authority, which 
authority extends no further than upon persons liable to mili- 
tary law. The law intends nothing in their favor, and those who 
may have to justify their judgments will be expected to set 
forth affirmatively and clearly all facts to show that the Court 
was legally constituted and had jurisdiction. Vf henever a prinui 
facie case is made out that a Court Martial has assumed juris- 
diction over a man not subject to military discipline,, there can 
be found no authority that would justify the Civil Courts in 
refraining to exercise their controlling power by the issue of one 
of the prerogative writs. As to the remedy by action of trespass, 
the rule of law is, where a Court has jurisdiction it has a right 
to decide any question which occurs in the cause, and whether 
its decision be right or otherwise, its judgments, until reversed, 
are binding on all courts. But if it act without authority, its 

(1) C S. L C, c. 78, Be. o. 4. 
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judgments and orders are regarded as nullities. They are not 
voidable, but simply void, and form no bar to a. remedy sought 
in opposition to them, even prior to reversal. They constitute no 
justification, and all persons concerned in executing such judg- 
ments or sentences are considered in law as trespassers. Lord 
Mansfield, in Fabrigas vs. Mostyn, (1) says : " I remember early 
in my time being counsel in an action brought by a carpenter 
in the train of artillery against Grovernor Sabine, who was 
Governor of Q-ibraltar, and who barely confirmed the sentence 
of a court martial by which the plaintiff had been tiiied and 
sentenced to be whipped. The G-overnor was ably defended, 
but nobody even thought the action would not lie ; and it being 
proved at the trial that the tradesmen who follow the train are 
not liable to martial law, the Court was of that opinion, and the 
jury accordingly found the defendant guilty of trespass, as 
hanng had a share in the sentence, and gave £500 damages." 
The Supreme Court of the United States held that trespass 
lies against a collector of militia fines who distrained for a fine 
imposed by a court martial upon a person not liable to be en- 
rolled, the court martial having no jurisdiction in such cases. 
The Court said " it is a settled principle that the decision of 
such a tribunal, in a case clearly without its jurisdiction, cannot 
protect the officer who acts under it ; that the court and officers 
are all trespassers.'' So that it may be assumed that the peti- 
tioner has thi:i remedy ; but there can be no question* that if the 
petitioner makes ont a primd facie case of want of jurisdiction in 
the court that tried and convicted him, he has the right to seek 
a reversal of such proceedings by means of a writ of certiorari' 
Having a right to both remedies, I have no authority to refuse 
the one he asks. 

I am not to be understood as expressing the opinion that 
there has been excess of jurisdiction in the court martial in 
question ; that question will properly come up for decision on 
the return of the certiorari, I go no further than to say that the 
petitioner has made out a clear case for the issuing of a certiorari 
and I accordingly order one to issue. 

R. J, Bradley, for Petitioner. 

/. Dunbar, Q. C, Counsel. 

Alleyn Sf Chauveauy for Lt. Col. Strange. 

Holt, Irvine Sf Pemberton, for the Respondents White, Devine 
&; Sheppard 

(1) Cowp. 1«1. 
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IN THE VICE ADMIKALTY COURT, QUEBEC. 

FRIDAY, 28th APRIL, 1876. 

Coram Hon. G. Grill Stuart. 

THE •* N. CHUKCUILL/' 

RoDTCH, Mastf^r. 
THE - NORMANTON/' 

Leitch, Master. 

Where a barque and a steamer were proceeding in opposite directions and the latter, 
when between a quarter and half a mile of the former, which was then keepiog 
her course, ported her helm without slackening her speed, which brought her 
across the course of the barque, whose helm was shortly after starboarded, antl 
a collision occurred ; 

Held, that the action of the steamer in porting her helm having brought the barqus 
(which otherwise should have kept her course) into instant and most imminent 
danger, she was justified in starboarding ; and the steamer, whose duty, when 
proceeding in a direc'ion to involvo risk of collision, was to keep out of the way, 
and moreover to stop and reverse wh'n danger was imminent, was responsible 
for the collision. 

Held, also, that the payment of sums of money to witnesses, considerably larger than 
would be legally allowable to them, even when shown to have been made with , 
no wrong intent but from a misapprehension of their leaving the country before 
testifying, will bring such discredit on their testimony as will seriously affect 
Its credibility. 

Per Curiam : A collision between two vessels, one a steam 
and the other a sailing ship, occurred in the River St. Lawrence, 
about nine miles above Little Metis, between the hours of five 
and six on the morning of the sixth November last. It has given 
rise to cross actions, the first brought by William Boss, of 
Glasgow, owner of the NormarUon, a steamship of 643 tons, then 
in the employ of *• The Mitchell Line of Steamships Company,'* 
on a voyage from Pictou, laden with a cargo of coal ; and the 
second has been instituted by Robert Curwon and others, 
owners of the barque N. Churchill, a vessel of 598 tons, laden with a 
cargo of grain. In these suits the parties interested, respectively, 
impute fault the one to the other and demand compensation in 
damages. The Normanton sank in deep water within twenty 
minutes after the collision and is a total loss. The N. Churchill 
had barely time to reach the harbor of Little Metis, without 
sinking also, and there she was beached. The magnitude of the 
amount involved renders these cases a matter of more interest 
than usual in such matters and no pains have been spared in 
order to arrive at an accurate determination in each case* 
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Before adverting to the points on which the parties are at ^ clSJcwn 
issue, it is fitting to state facts admitted by each ; and if not ^ol^tmum, 
admitted, so plainly proved as to allow of no question. These 
are : that on the morning of the sixth of November, the weather 
was moderate ; there was no difficulty in navigating the St. 
Lawrence where the collision occurred ; its breadth there was 
about 25 miles, affording ample sea-room upon its entire breadth; 
the barque N, Churchill was descending the river on a course 
east by north, under all plain canvas, at the rate of four knots 
an hour ; at the same time the Normanton, upon an opposite 
coarse, was ascending the river, under a full head of steam, at 
the rate of between eight and nine knots an hour, the combined 
speed of the two vessels thus exceeding twelve knots: the 
Notmanton when between a quarter «ud half a mile of the 
N. Churchill, which was then keeping her course, ported her 
helm without slackening her speed, which brought her across 
the course of the barque ; the N. Churchill, shortly after, star- 
boarded her helm, and her starboard bow struck the Normanton 
on the port side forward of the bunkers with the result already 
stated. 

The principal difficulty has been in relation to the green or 
starboard light of the N, Churchill, and all other questions in 
these cases are in a measure involved in it. For the Normanton 
it is said that the N, Churchill green light was invisible and, 
that she shewed a white light only before the collision. If this 
be true and that the Normanton was led into error and mistook 
the sailing ship for a steamship, for which a mast head white 
light was the proper one, and which would have justified her 
porting her helm, then the N. Churchill would be to blame and 
answerable for the consequences of this collision. 

The questions raised by the pleadings are : 1. Had the 
N. Churchill the regulation side lights, the green on the starboard 
and the red on her port side visible at the proper distance before 
the collision ? 2. Should the Normanton have ported her helm ? 
And 3. Had the starboarding of the helm of the N. Churchill 
any effect upon her course, and if it had, were there any special 
circumstances which justified a departure from it in order to 
avoid immediate danger ? 

The evidence, which is common to the two suits, covers 
much paper, but may be compressed into a small compass. Upon 
the side of the Normanton, twelve witnesses have been examined; 
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N. (SJ^jmb s^ven taken by her from the crew of the N. Churchill and five 
j»b^**a5Jn. fro™ her own crew. Those from the N. Churchill, including her 
mate who at the time of the collision had her in charge, have 
for the most part testified that her green light was defective, 
because its burner wanted a chimney, because the green glass 
' was cracked and dim, while there was a white light used in the 
cook's galley ; leading to the inference, without being expressly 
said, that this white light was the one seen from the Normanton 
and not the green. To strengthen this statement three persons 
who were on. board the Normanton have been examined : Roy, 
her ** look-out," Normand, her mate, in charge of her, and the 
man at the wheel. These testify to seeing a white light only 
just before the collision, when Roy called out a ** light ahead/* 
when the mate answered " I see it," and when the helm was 
instantly ported. The testimony of these three ignores the 
fact that a light was seen from the Normantom before that, of 
which the person in charge of her omitted to take the bearing 
or even to notice. The evidence to this effect is to be found in 
the depositions of the remaining two witnesses brought up for 
the Normanton, Leonard, a seaman, was pacing her deck forward 
of the bunkers, and about ten minutes or a quarter of an hour 
before the look-out, Roy, hailed a '* light ahead," saw what 
be took to be a bright white light. He has further said that he 
heard the look-out hail something to the bridge, which he could 
not understand in the French language, but he looked over the 
port side and saw the light ahead, distant about a mile and a 
half or two miles, and heard no answer from the bridge. Brown, 
the cook, heard also the first hailing from the " look-out," but 
heard no response either. The " look-out " must have seen this 
light and suppressed the fact, w^hich light, unnoticed further, 
was allowed silently to approach, until a collision was imminent, 
and then the steamship ported her helm. Again — the evidence 
of the seven witnesses already referred to plainly shows that the 
statement of the three witnesses from the Normanton, so far as it 
goes to prove that there was only a white light to be seen from 
^ the N. Churchill immediately before thj collision, is not to be 
credited, because they all say that the green and red lights were 
in their places, and could be seen, some say half a mile and 
others a mile off. One of them, Thompson, who was on the 
" look-out," and was sent from the forecastle to the foreyaxd to 
look at the light of the Normantony when first seien,.to aaetftwDi 
vrh^ther she was a steam or sailing ship, wa« in the beat paaitaon 
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to see the lights ; his own language is, " they were both burning y^ o^ltj^m 
brightly when I saw them that morning, as well as ever they yo^«2S„. 
did. I am sure they could both be seen more than a mile off. 
I know that our starboard light was not as bright a light as the 
port one, because a green light will never burn as brightly as a 
red one. The green light shewed a good light, as good as I 
have seen on a good few vessels that I have been on. I never 
noticed there was anything wrong with it." If the evidence of 
these twelve witnesses be alone taken into consideration, it is 
sufficient to determine that the green light of the J^. Churchill 
was visible so as to be seen from the Normanton a mile distant, 
and that the persons on board of the latter were culpable, either 
for not seeing it or for not ascertaining what it was. This would 
preclude the slightest idea that a small hand-light in the cook's 
galley, kept behind the bulwarks and behind the side-lights^ 
could be taken for a mast-head light of a steamer. But the 
evidence adduced for the N, Churchill, in the matter of the 
lights, is most conclusive as shewing that her green and red 
lights are of the very best description ; that they were so is 
proved by a certificate from the Secretary of the Board of Trade, 
at Liverpool, and apart from the testimony of persons on board 
of her, it is established by witnesses indifferent to the parties, 
that these lights were seen at a distant of five miles from the 
pilot schooner which took off her pilot the evening preceding 
the collision. There can be no doubt, therefore, but that the 
question as to the lights of the N, Churchill being sufficient, must 
be decided in the affirmative. 

The N, Churchill, now being on her course with her side 
lights bright and visible, the rules of navigation made it the 
duty of the Normanton, a steamship, while proceeding in a 
direction to involve risk of collision, to keep out of her way. 
She was as much as three points upon the starboard bow of the 
N. Churchill when she ported her helm, a fact sworn to by 
witnesses for the Normanton, and one which would induce any 
one to say that if she had kept her course^ or starboarded she 
would have gone clear and free of the N. Churchill. And again 
when she ported her helm, another rule required that, danger 
being then imminent, she should have stopped and reversed. 

That the Normanton infringed the rules that have been 
referred to, rules which are prescribed by our own law, to be 
foundin the act of the Dominion respecting the navigation of 
Canadiflsi waters, there can be no doubt ; and it is equally clear 
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McsSroWB that there was no circumstances which rendered k dephrtnre 
iVo^SJw. froDoi them necessary, and therefore she is deemed to have been 
in fault. But it does not necessarily follow that ttiis alone would 
entitle the N. Churchill, to a compensation for her loss. This 
will depend upon the answer to be given to the third of the 
questions already stated. Her duty was to keep her coarse, 
unless special circumstances rendered a departure from it neces- 
sary so as to avoid immediate danger ; and if she did not do so, 
and thereby contributed to the collision, she would be in faxilt 
also and her owners precluded from recovering in this suit. 
The evidence on this head is to be found principally in the 
depositions of the witnesses examined for the Normanton. One 
of them, the mate of the N. Churchill^ after stating that he saw 
" a wMte light about five miles ahead, goes on to say : " The 
N. Churchill was then on a course of east by north, the wind 
was from the same direction as when I went on deck, and we 
were still under all plain sail. The vessel showing the white 
light and which afterwards proved to be the steamship Nor- 
manton appeared to be steering west or west by south, we were 
making about four knots an hour and the approaching vessel 
about eight or nine knots, I should say. We kept on the same 
course for five or ten minutes, and during all that time the 
Normanton shewed us only her white light. When I first saw 
it I took it for a light ashore ; about five minutes afterwards I 
became suspicious of it on account . of its altering its bearinf^. 
A few minutes afterwards I went forward, and thinking it Was 
a steamer's mast-head light I sent a man aloft, WilUam Thoxnpson, 
who was on the * look-out, ' to ascertain the fact. He went on 
the fore-yard and had been aloft but a short time when he sahg 
out it was a steamer. I went aft, and by the time I got there I 
saw, myself, that it was a steamer shewing her green atid white 
lights about three quarters of a mile ofiT, and bearing about three 
points or a little over on our starboard bow. I ordered the man 
at our wheel to keep his course, that the steamer wa^ all right 
Scarcely a minute or half a minute after that I noticed that the 
steamer had altered her course and was crossing our bow, or 
attempting to cross it, shewing her red light and her mast-head 
light. Her hull was then visible and she was about four 6f £ve 
lengths ofi*, still on our starboard bow. After altering 4er course 
the bteamer bore about a point and a half on the same b6Vr. As 
soon as I saw that the NormohUm had idtei^ed hfft e&ttrs^ I 
ordered the man at the helm 6f the N. Okti^thM W ptA-^Mi 
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\ydkm np.'thatis, to starboard. Before that we had been steering jr^^flam 
out course of east by north. The helm was immediately put yJ^Hn. 
hard to starboard by Peter Johnston, the man at the wheel ; it 
took but a few seconds to put the helm ' hard-a-starboard.' I do 
not know how many points our ship paid off under this helm. 
I did not notice that she paid off at all. At this time the Nor- 
numian was close upon us and acting as if under a port helm. She 
continued to shew her mast-head light and red light from the 
time we starboarded until the collision occurred, which was 
from half a minute to a minute afterwards. It was our starboard 
bow, near the stem, that first came in contact with the steamers 
port side, forward of midships, as near as I could judge." The 
mate of the Normanton also seems to hare been of opinion that 
the starboarding of the helm of the N. Churchill was the proper 
course, as he says that he called out to her when within a dis- 
tance of about two hundred feet " Hard over on board that ship," 
aild immediately after " Hard a starboard ; " and the lookout of 
the Normanton has said that after the mate of the Normanton hail* 
ed her she did not appear to change her course. There evi- 
dently could have been little time to do so, as appears from the 
statement from another witness for the Normanton, of the name 
of Hughes, who was on board the N. Churchill, who has said that 
when the Normanton came heading on to the N, Churchill she 
opened out both her side lights, and afterwards showing only 
her red light ; and both her side lights, were visible for " only . 
two or three seconds." Considering the velocity with which 
thejse two ships were approaching each other there could not 
have elapsed more than three minutes from the time that the 
NormanUm ported helm until her attempted transit across the 
course of the N. Churchill was stopped by the collision. Until 
within this short period the N. Churchill as her mate has slated, 
was pursuing her course in safety, she was then brought into 
instant and the most imminent danger, and whether she 
should have then starboarded helm is a question more of 
nautical than legal skill to determine. This, with other ques- 
tions, has been submitted to the gentlemen with whose aid 
the court has been favored. The answers to them are as 
follows : — 

Ist Question. — Previous to and at the time of the collision 
was there on the starboard side of the iV. Churchill a green light 
80 constructed as to throw an uniform and unbroken light over 
fOiiLTQ of t)ie horizon ot ten points of the compass so fixed m \9 
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N.<Sm^hm throw the light from right ahead to two points abaft the beam 
ya?5fu!lteii. OBI the starboard side and of such a character as to be visible on 
a dark night with a clear atmosphere at a distance of at least two 
miles, and at the same time was there a red liglxt on the port 
side of the N. Chvrchill of similar construction and power as that 
above mentioned ? 

Answer. — There was without the slightest doubt. 

2nd Question, — On the morning of the 6th November last, 
how far could the green and red lights of the N, Churchill be 
seen by the Normanton when approaching, and at what distance 
should the ** look-out " en board of her with proper vigilance, 
have seen either and which of them before the collision ? 

il«5tt?er.— According to the evidence they could be seen at a 
distance of above two miles in the state of the weather at the 
time, and, with proper vigilance, her green light should have 
been seen at a distance of at least two miles from the Normanton. \ 

Srd Question, — At the time when ^the green light of the N. i 
Churchill should have been first seen on hoard the Nomumfon, 
what course should the Normanton have adopted so as to keep 
out of her way, and at that time was there a proper "look-out** 
on board the Normanton ? 

Answer. — She should have star-boarded her helm so as to 
give a wide berth to the N. Churchi/l,s,nd we are of opinion that 
a proper look-out was not kept by the Normanton before the 
collision 

4/A Question. — When did the risk of collision commence and 
what caused it, and what steps should have been taken by the 
Normanton to prevent it ? 

Answer. — The moment the Normanton ported her helm the 
risk of collision commenced and her porting caused it. She 
should, at the same moment, have stopped and reversed at full 
speed, and this, we think, would havo prevented ihe collision. 

5th Question. — Had the starboarding of the helm of the N. 
Churchill the effect of changing her course before the collision 
so as to contribute towards it, and were it not for such starboard- 
ing would the collision have been avoided ? 

Answer. — The starboarding of the helm of the N. Churchill 
may have slightly altered her course, but not so as to contribute 
to the collision. The collision would certainly have occurred 
without the starboarding. 

6//* Qttfs/tow.— Was the starboarding of the helm of the 
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K Churchill a proper course, and would her keeping her course y oIKJcwd 
have prevented the collision ? yo'SJ^JSU. 

Answer. — Under the circumstances the proper course was to 
starboard, and we are of opinion that if she had ported or kept 
her iielm steady the only difference would have been to strike 
the Normanlon further ah. 

1th Question, — Did the N, Churchill stand by the Normanton 
after the collision so long as a due regard to her own safety 
would permit ? 

Answer, — She did. 

6th Question. — Was the Normanlon solely to blame for the 
collision ? 

Answer. — She was. 

£. D. Ashe, 

Commander R. N. 

F. GoURDEAtr. 

While participating in these opinions and impressed with 
the conviction that proper vigilance and good seamanship were 
manifested on board the N, Churchill and that the reverse was 
the case on board the Normanlon, there is a feature in the case 
of the Normanlon which was forcibly brought under the notice 
of the Court at the argument, and which this court cannot pass 
over without observation. The N. Churchill was forced to aban- 
don the prosecution of her voyag*^, and returned to Montreal. 
There, difficulties took place between her master and the mate, 
and also with the six of her crew whose evidence has been 
referred to. While these diUiculties were going on, it was 
supposed that valuable information could be obtain from them 
by " The Mitchell Line of Steamships Company," and the Hon. 
Peter Mitchell was induced to enter into communication with 
them for the purpose of obtaining it. These persons were not 
only placed out at board at the expense of the Company, at a 
rate of a dollar and a half a day, for upwards of three weeks, 
but other expenses were paid, their litigation with their master 
was encouraged by the payment of their law costs, gratuities 
and refreshers were given to the men, and finally their passages 
home were paid. These amounts are far more than were allow- 
able to these persons as witnesses, and although Mr. Mitchell 
has been examined as a witness and sworn that the payments of 
these sums were not given to [pervert the truth, but from the 
fear of these witnesses leaving the country, and that the company 
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jr. d&fUm ^o^ld %e deprived of their evidence if tliay left, it is to le 
j9b^i^. observed this apprehension was unfounded as is apparent from 
the fact that the men were at law with their master, and that 
from want of means they could not leave. Such is the sum- 
mary and efficacious mode of proceeding in this court, that with 
due diligence at any stage of the suit the depositions of these 
witnesses might have been taken within four or five days upon 
a proper application. And if this matter is now noticed it is to 
prevent its repetition. In any case coming before this court 
such a practice will bring such discredit on the testimony as 
will materially affect its credibility. Another consequence may 
be that the suitor will be led into error by misrepresentation of 
facts mysteriously hinted at, made to oxtort money, a^d not true, 
as has occurred in this case, and institute a suit upon the belief 
of them. That, in this way, the Company has been imposed 
upon there can be no doubt — and it is equally certain that if 
they had been aware of the facts that have been abundantly 
proved they would not have provoked a litigation necessarily 
attended with very serious consequences. 

The Judgment of the Court is ihat the suit against the 
N. Churchill be dismissed with costs, and the suit against the 
Normanton maintained with costs ; the damages of the N. ChurchUl 
to be liquidated upon reference to the Registrar and Merchants 
in the customary manner. 

AndrewSy Caron Sf Andrews^ for the Normanton. 
LangloiSy Angers Sf Colston, for the N. Churchill. 



IN THE SUPEEIOR COURT, QUEBEC. 

^Gth M.VY 1876. 
No. 397. 

PATRICK HOGAN. 

Plainti/T: 

vs. 

THE GRAND TRUNK RAILWAY COMPANY OP CANADA. 

Defendant. 

A pass*^ng«T by railway did not call for his trunk on arriving at ihe end of his journey 
At to o'clock in the forenoon, but, for his own convenience, left it all day and 
overnight in the biggage-room, without any arrangement, and it was destroyed 
by llri! early the next morning by tho accidental burning of the station : Held, 
the company was not responsible. 

Meredith, 0. J. : — This is an action for the value of the 
t^ontents of a trunk which the plaintiff, as a traveller by the 
4efea4^at4' railway, delivered, a; a part of his baggage^ to the 
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servK&te of the defendants ; and which has not been returned t0 ^$p* 
him. 

It appears that the plaintiff was a passenger by a train 
which left Montreal on the evening of the 20th January 1871 
and arrived at Methofs Mills at about 10 o*clock of the forenoon 
of the 2l8t. The plaintiff had with him, as baggage, a trunk, 
which he did not claim on the arrival of the train, nor at any 
time during the same day. It was in consequence placed in the 
baggage-room and was burned by a fire which destroyed the 
building of which the baggage-room formed a part. 

The fire took place between six and seven o'clock in the 
morning of the day following that on the forenoon of which the 
plaintiff arrived with his trunk. The plaintiff did not claim his 
trunk at any time before the fire ; nor indeed for some days 
afterwards. When he did claim it, he was informed that it had 
been burned ; and, as the defendants refused to indemnity him 
for the loss which he has thus sustained, he has brought the 
present action. 

It is clearly proved that the plaintiff could have got his 
trunk on the 21st January at any time after the arrival of the 
train. The plaintiff has not attempted to prove that he could 
not have got his trunk on the arrival of the train, at ten of the 
forenoon, or at any time during the same day, and Mr. Vallf e^ 
the agent of the company, says in his deposition : " When asked 
*• why he did not take them away on the arrival of the train on 
" the 2lBt, Hogan the plaintiff, said that he could not get carters 
" at a fair price to take them to his place, that he thought he 
" would do better by going home himself and getting some of 
'* his friends to come down for the goods, that is, the trunk and 
•• baggage." 

The ruled of law applicable to cases of this kind are per- 
fectly reasonable and equally well settled. 

Chief Justice Redfield, in his valuable work on the Law of 
Bailways, (1) says : 

'* A question sometimes arises in regard to the responsibility 
of passenger-carriers for the baggage of passengers after its arrival 
at the point ol destination, but before its delivery to the owner. 
We apprehend that in analogy to other classes of common 
carriers, the responsibility must continue until the owner has 



<1) Stdfltld on th* Law of RftUwftjf, toI. %, p. 44. 
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"2[*" l^*d roasonable time and opportunity to come and take it away. 
^TiL^°^ After that the responsibility as carrier ceases, and the carrier 
becomes a mere warehouseman, bound to exercise the same care 
that prud ill men ordinarily do in keeping their own goods of 
similar kind and value (1) ; '* and at the following page the same 
learned writer refers to the case of Ouimet vs. Hendrace, in 
which he says the question islearnedly and judiciously discussed^ 
and the following propositions declared : 

*• It is the duty of a railway company, in regard to the 
baggage of a passenger which has reached its destination, to have 
the baggage ready for delivery upon the platform at the usual 
place of delivery, until the owner, in the exercise of due diligence, 
can call for and receive it, and it is the owner's duty to call for 
and remove it within a reasonable time. If he does not so call 
for and receive it, it is the company's duty to put it into their 
l^^g&gO'^oom and keep it for him, being liable only as ware- 
housemen.'' 

These authorities, if indeed any were wanting, establish 
beyond doubt that the liability of the defendants, as common 
carriers, had completely ceased in relation to the trunk in question 
for some time before it was burned. And, as the fire by which 
it was destroyed appears to have been accidental, I do not 
think, considering the circumstances under which it was left in 
the custody of the defendants, that they can be made liable for 
its loss. 

It will be recollected that Ch. J. Bedfield says, speaking of 
the ordinary cases of unclaimed baggage : — '* The carrier be* 
*' comes a mere warehouseman, bound to exercise the same care 
*' that prudent men ordinarily do in keeping their own goods of 
** similar kind and value. (2) 

The rule is laid down very much in the same way in Bell's 
justly esteemed Commentaries on the Laws of Scotland : *' A 
" warehouseman having goods in his custody, or the hirer of 
'* goods huving them in his possession, is not liable for loss by 
'* accidental fire ; " and the author refers to the case of G-arside 
against the Trent and Mersey Navigation Company, 4 Term 
Reports 581, in which it was held as follows : 

" A common carrier between A and B, employed to carry 



(1) Bm AlM, Van Bora ▼•. Ktrmlt, E. D. Smith 453 ; Snd. R«dA«ld, p. 44. KoU 11. 
(I) PothiM, X>«pot, Ko. 38. 
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goods from A to B, to be forwarded to C, carried them to B, and ^'S"' 
there put them in his warehouse, in which they were destroyed ^TVcS"^ 
by an accidental fire before he had an opportunity of forwarding 
them ; and held not liable for the lost." 

Lord Kenyon in that case observed : " If the defendants 
" were considered merely as warehousemen there would be no 
" pretence to say that they were liable for such an accident as the 
" present" ; and Mr. Justice Buller added : " The keeping of 
" the goods in the warehouse is not for the convenience of the 
** carrier, but of the owner of the goods ; for when the voyage is 
'' performed it is the interest of the carrier to get rid of them 
" directly." This case is referred to by Chief Justice Redfield at 
No. 176, and by Chancellor Kent, (Commentaries on American 
Law), Vol. 2, p. 755, where the rule on this subject is laid down 
as follows : " A warehouseman or depository of goods for hire, 
** being bound only for ordinary care, is not liable for loss arising 
'^ from accident, when he is not in default ; and he is not in 
*' default when he exercises due and common diligence " ; and 
at note c, same page, the learned chancellor refers to the case of 
Schmidt vs." Blood, 9 Wendell 268, decided (I believe) by the 
Supreme Court of the State of New York, in which it was held 
that a warehouseman is not responsible " if not chargeable with 
" negligence, though the goods be stolen or embezzled by the 
** storeman or servant " 

Chief Justice Redfield also refers (Redfield, vol. 2, p. 46), to 
the case of Roth vs. Buffalo and State Line R. R., 34, N. Y., 548, 
decided (I believe) by the Court of Appeals for the State of New 
York, in which " when a passenger did not call for his trunk 
" on arriving at the termination of his route, but left it overnight 
" without any arrangement, and it was destroyed before morning 
'* by the burning of the station, it was held the company were 
" not responsible." The citation of this case is followed by these 
words : " But see Bumell vs. N. Y. Central R. R. 45, N. Y. 187." 
An analysis of this case will be found in Lacey's Digest of Rail- 
way Decisions, pp. 38 and 39, No. 76, from which it does not 
appear to have any important bearing upon the question to be 
determined in the case now to be decided. (1) 



(I) See alto: Mallory's Railway Reports, Vol. 7, p. 346; Laoey's Digest of Railway 
Deeisions, p. 87, No. 222 ; same, p. 88, No. 232; Angell on, carriers. No. 114, not« b. ; Red- 
field, Vol. 2, S 171, No. 8. 
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Hog.n j,^ j;jj0 present case, as already mentioned, the plaintiff 

^'TUcS"^ purchased a ticket from Montreal to Methods Mills; on the arrival 
of the train at the latter place he could have got his trunk if he 
had asked for it ; he did not ask for it ; and without heing 
obliged to do so, even by any accidental circumstance, but solely 
for his own convenience, and in order to avoid the expense of 
cartage, he allowed his trunk to remain in the biaggage-room, 
where it was burned, as already mentioned ; and as well upon 
the reason of the thing, as upon general principles, and according 
to the foregoing authorities, it seems to me (however much I 
may regret the plaintifiTs loss) impossible to maintain his claim 
against the defendants. 

Action dismissed with costs. 

R^millard and Flynn, for plaintiflF. 

Holt, Irvine and Pemberion, for defendant. 



CIRCUIT COURT, QUEBEC. 

7th DECBMBER, 1875. 

Before Hon. Chief-Justice Mehbdith. 

No. 3544. 

GEORGES BAUNES, 

vs. 

ADOLPIIB BARRAS, 

Defrndani. 

Hkld :— That an oxceplion lo the form denying that derendanl id, or ever was, dmi- 
ciled as stated in the writ, but not furnithing the name ofdefendanl-'r true domi- 
ciUy will be dismissed with costs. 

Per Cukiam : — This is an exception to the form which 
denies that the defendant is domiciled in the town of Levis, as 
stated in the writ, bnt which does not inform the Court of the 
defendant's true domicile. The English authorities are clear upon 
the subject, and they are entirely in keeping with our 6wn law. 
My learned brothers agree with me in holding that fliis exception 
to the form is defective in not stating the defendant's true 
domicile, and must therefore be rejected. 

Exception to the form dismissed with costs. 

J. OFarrell, for plaintiff. 

L, H, Frechette, for defendant. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

7th APRIL, 1876. 

Present :— ^Ir Jambs W. Colvjllb, Sir Barnbs Pbacock, Sir MOiNTACos Smith, 
Sir RQiBRT P. Collier. 



MOOKB BT AL., 

A2fD 

HARRIS, 



AppeUanls ; 



Respondent, 



Where uoder a biU of lading, goods were < to be delivered from the ship's deck 
c where the ship's responsibility shall cease, at Montreal, unto the Grand 
■ Trunk Railway Co., and by them to be forwarded thence by Railway to 
• Toronto and there delivered t to PlaintifT, the provision « no damage that 
can be iasured against will b j paid for, nor will any claim whatever be 
admitted, unless made before the goods are removed, > held to apply to the 
n^moval from the ship at Montreal, and to be strictly binding on the consi- 
gnees. And such a condition is not an unreasonable one, and covers all 
doinage, lalant as well as apparent. And if any limitation of the condition 
could be implied, it coujd not reasonably go further than to exclude such 
damage only as could not have be«)n discovered on an examination of the 
goods, condacted with proper care aud skill at the place of removal. But a 
d4}biy of eovopal weeks in making a claim for damage done to goods on tho 
ship would not of itself, (and. apart from the above-slated condition) be a 
sufficient answer to the action. 

field, also, that a bill of lading, made in Bigland, by the master of an Bnglish ship, 
is a contract to be governed and determined by Bnglish law. Thai as to 
proof of the cooditioa of go>is when sh^ppei, there is, no general rule of Uw 
or evidence on the subject, it must depend on the circumstances of each case 
how far such proof is necessary and the case is to b>3 regarded as insnfli- 
eiently proved without, it. 

Sir M0N.TAOUE Smith, delivering the Judgment of the 
Committee, said : This is an appeal from a judgment of the Court 
of Queen's Bench for Lower Canada, affirming a decree of the 
Superior Court, which dismissed the plaintiffs action. 

The j^ppellants, who are merchants in Toronto, brought their 
action gainst the respondent, the owner of the steamship Med- 
waj/y one of a line of steamers between London and Montreal, for 
$9,553, the value of the damage alleged to have been done 
to 306 packages of tea, on the voyage from London to Montreal. 

By the bill of lading, signed in London by the master's agent, 
on the 12th April, 1870, the 806 packages were " to be delivered 
from the ship's deck, where the ship's responsibility shall cease, 
at the port of lIojitreaL , 
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MeoM«ia?, iint^ the G-rand Trunk Eailway Company, and by them to be 
Hwrifc forwarded thence per railway to the station nearest to Toronto, 
and at the aforesaid station delivered to Messrs. Charles Moore 
& Co., or to their assigns. " The exception contains a long Ust 
of special risk, besides general perils of the sea, whether arising 
from negligence or otherwise. The instrument also contains 
the following condition, upon the last clause of which a material 
question arises : — 

" No damage that can be insured against will be paid for 
nor will any claim whatever be admitted unless nuide before the goods 
are removed,'' 

The case of the plaintiffs, as stated in their declaration, was 
that during the voyage, the tea " had become impregnated and 
affected with the odor and taste of chloride of lime and other 
injurious substances, " and that the damage so occasioned was 
not within any of the exceptions of the bill of lading. The 
defence,'stating it generally, was, V that the tea was not damaged 
on board the ship, and if it was, that in one way of accounting 
for it, the injury was within the excepted risks ; and 2** that the 
claim was barred by the delay which occurred in making it. 

The evidence fbr the plaintiffs was to the effect, that, during 
the voyage, scarlet fever broke out among the steerage passen- 
gers, and, under the advice of the surgeon, chloride of lime and 
carbolic acid were employed as disinfectants. That the chloride 
was thrown in large quantities about the fore cabin and other 
parts of the ship occupied by the passengers, and carbolic acid 
sometimes used in the same places, appears to have been satis- 
factorily proved. The plaintiffs' packages — how many of them 
did not appear — and packages of tea belonging to other con- 
signees, were stowed in the hold under this cabin, and the 
passengers' trunks were in a place near them. The passengers 
it is said, suffered greatly during the voyage from the smell of 
the disinfectants, and when their trunks were opened on shore 
the clothes contained in them were found to be strongly impre- 
gnated with the same odor. The ship arrived at Montreal on 
the 2nd or 8rd May, having sailed from London on the 14th 
April. 

There were, in all, 4000 or 6000 packages of tea on board, 
dispersed in various parts of the ship. The plaintiffs' were landed, 
with the others, and all were placed in shipping sheds, w^here 
they were sorted, and then taken to the freight sheds of the 
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Grand Trunk Railway Company. From thence they were car- >*»««* •^ 
ried by railway to Toronto, and deposited in the Railway Com- '^h*'^ 
pany's bonded warehouses there. After lying a day or two in 
these warehouses the packages were carried in the Railway 
Company's wagon to the plaintiff's own warehouse. 

The unloading of the ship occupied several days, and the 
plaintiflfe' packages were forwarded in three lots. These lots 
were removed from the shipping sheds to the railway freight 
sheds, in Montreal, on the 6th, 9th and 12th of May, and were 
respectively delivered at the plaintiffs' warehouse, in Toronto* 
on the 18th, 16th and 17th of May. 

Much evidence was given as to the storing and transport of 
the packages after they left the ship, to exclude the supposition 
that they were damaged in their transit from the ship to the 
plaintiffs' warehouse. 

It appears that upon the arrival of some of the packages at 
the plaintiffs' warehouse, their shipping clerk and foreman Mac- 
farlane, perceived a peculiar smell in them, and called the atten- 
tion of the carmen to it: 

On the 18th of May, the plaintiffs called in four persons, 
viz., two grocers, a merchant, and a tea broker, to examine the 
tea, and obtained from them the following report, which was 
sustained by their evidence given in the cause : — " We find the 
entire lot damaged and unmerchantable. The damage appears 
to have been caused by chloride of line, or some other chemical. 
We find the packages impregnated with the odor, as also the 
contents." 

On the 27th May, another survey of the tea was held for the 
purpose of obtaining a return of duty, and the surveyors then 
called in reported damage to the extent of 99 per cent. 

No notice whatever of the damage or of those surveys was 
given to the captain or agent of the ship until the 30th May 
when the sollicitors of the plaintiffs wrote to Mr. Shaw, the agent 
for the ship at Montreal, informing him that " the tea upon its arri- 
val was found to have been spoiled and rendered almost worthless 
by reason of its having been improperly carried," and inviting 
him to be present at a survey of the tea proposed to be held on 
the 9th June. To this letter, which was received by Mr. Shaw, 
on the 3rd June, no answer was returned. The survey, however 
took place, and a report, in substance the same as that of the 
18th May, was made. 
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>«<»»««'- Other evidexice was giren by the plaintiSk, but nene as to 

^•^■- the condition of the tea when shipped. 

The defendant called witnesses to rebut the presxuo^ptiaii 
that the damage was done in the ship, and among them steye- 
dores and others who where present when the cargo was difi- 
charged, and say that as far as they observed the floors over the 
hold were tight, and the packages undamaged ; but it is remark- 
able that none of the officers or crew of the ship were examined. 

Mr. Justice MacKay, the Judge of the Superior Court, who 
tried the cause, does not seem to have grappled with the question 
whether the tea was damaged in the ship. The " consid^rants " 
of his judgment are principally directed to the conduct of the 
plaintiffs in delaying to make their claim, and in exaggerating 
the extent of the damage ; and it can only, if at all, be inferred 
that this question was decided by him in the negative from the 
general '' considSrant " '' that some of the material allegations of 
the declaration are unproved, and some of them disproved." 

Their Lordships, however, have had the advantage of seeing 
the reasons given by the Judges of the Court of Queen's Bench, 
and the majority certainly find the question of fact against the 
plaintiffs. But the learned Judges, in dismissing the action, rest 
their decision principally upon other grounds, and their opinion 
on the question of fact is evidently not a firm one. It is based 
on what they consider the insufficiency of the evidence, and 
especially on the absence of proof of the condition of the tea 
when it was shipped. 

Their Lordships cannot but think that the plaintiffs' evi- 
dence, although on some points open to unfavorable comment, 
does on the whole make out a strong prima facie case that the 
damage was done in the ship, and that the presumption arising 
from it is greatly strengthened by the conduct of the defendant 
in declining to call any of the officers or crew of the ship to ex- 
plain in what manner and under what conditions the chloride 
of lime and carbolic acid were used, and the state of the ship 
during the voyage. 

They also think that the Judges gave undue weight to the 
consideration that the plaintiffs offered no proof of the condition 
of the tea when it was shipped. There is not, and, in the nature 
of things, cannot be, any general rule of law or evidence on the 
"" subject. It must depend on the circumstances of each case 

how far such proof is necessary and the case is to be re^guded 
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as inconclusively proved without it. Where, for instance, a Moort«eor., 
cargo of grain is found to be heated — a damage which may arise ^*"*"' 
either from its bad condition when shipped, or from some cause 
existing in the ship — it may be essential to prove the state of 
the cargo before its shipment. But where, as in this case, 
(supposing, of cour.e, the evidence to be believed), noxious 
substances, calculated to produce the peculiar damag/e actually 
present, are found to have been used in close proximity to the 
tea, cause and effect are so nearly brought together that a con- 
clusion can be reached without proof of its condition at the time 
of shipment. 

Their Lorships would have thought it right to discuss the 
evidence with greater minuteness, if overruling" the finding of 
the Judges on the question of fact would have led to the reversal 
of the judgment under Appeal. But their opinion being adverse 
to the appellants on another part of the case, it is enough to say 
that they are not so satisfied of the correctness of the conclusions 
of the Judge below on that question as to be able to advise Her 
Majesty to rest Her affirmance of the judgment appealed from 
npon them. 

It is also unnecessary after what they have just intimated, 
for them to consider the point raised by Mr. Watkin Williams 
— that, in one way of accounting for the damages, the injury, if 
done in the ship, would fall -within the excepted perils mentioned 
in the bill of lading. 

Their Lordships will now proceed to the defence founded 
on the condition in the bill of lading, that no claim whatever 
for damage will be admitted unless made before the goods are 
removed. 

It vras not, and could not, be denied that this condition, 
stringent as it is, was binding on the consignees, but its appli- 
cation to the claim in question was disputed. It was contended 
that " before the goods are removed," meant removal from the 
ship at Montreal, and not from the railway station at Toronto, 
and that the condition applied only to apparent damage, and 
the injury sustained by the tea was not such damage. 

There is, undoubtedly, difficulty, owing to the ambiguous 
language and inconsistent provisions of the bill of lading, in 
determining whether the removal referred to was that from the 
ship or the railway station. The construction most consistent 
with the rest of the instrument seems to point to the latter place, 
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Moow e< «!., j|. ^g^ g^i^ ^j^g railway station that in express tenns the goods 
Harrit. y^QfQ to be delivered to the plaintiffs, " freight being payable by 
the consignees as per margin ; " this freight being, as it was 
admitted, a through freight from London to Toronto. By another 
clause it is provided that " goods must be taken away within 
twenty-four hours after arrival at the railway station to which 
they are destined." Again, freight is made due, if payable by 
consignees, " on arrival at the place of destination."' On the 
other hand it was pointed out that it is provided that the goods 
are to be delivered from the ship's deck, where the ship s 
responsibility shall cease, and this delivery is to be to the 
Railway Company ; but although the liablity of the ship for 
the subsequent damage then ceases, it would be the duty of the 
ship to contract with the Railway Company to carry on the 
goods to Toronto, and, as already observed, the railway station 
is spoken of as the place of destination, and it is there the goods 
are to be delivered to the plaintiffs. 

The clause " the goods to be taken from alongside by the 
consignee immediately the vessel is ready to discharge, ot 
otherwise they will be landed and stored at the expense of the 
consignee, and at his risk," is, no doubt, opposed to the above 
construction, but this clause is incon sistent with the engagement 
of the shipowner to send on by railway at a through freight to 
Toronto. It is evidently one of the printed clauses, and cannot 
control the specific undertaking to forward the goods to Toronto. 

Mr. Cohen, in insisting that the condition referred to the 
removal from the ship, desired to assist his main contention, 
that the condition should be confined to claims for apparent 
damage, since there being, as he said, little opportunity for 
examination on a delivery from the ship's side, it would be 
unreasonable to suppose the parties intended it to apply to 
claims other than for such damage. Supposing, however, removal 
from the ship was meant, that construetion would not, in theii 
Lordship's view, materially assist his contention, for in that case 
the railway company would be the agents of the plaintiffs to 
receive the goods from the ship ; and if the plaintiffs, who had 
come under this stringent condition, were not content to leave 
the examination of the packages to the officers of the company, 
they should have taken care to employ a competent agent for 
that purpose. There were shipping sheds on the wharf, along- 
side the ship, in which the packages on being landed were 
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placed, and where the goods remained in charge [of the agents m<»»«*«'- 
of the ship, who sorted j and afterwards delivered them to the ^•'**"' 
railway company's servants. There is no reason for supposing 
that opportunity would not have been afforded in these sheds 
for inspecting and examining the packages. 

But the principal contention on behalf of the plaintiffs was 
that, whichsoever was the place of removal referred to, the 
condition should be confined to apparent damage. Now, its 
language is plain, and without any ambiguity. The first branch 
of it, " no damage that can be insured against will be paid for,' 
although limited to insurable damage, clearly applies to such 
damage whether apparent or latent. The words of the last 
branch are unlimited and universal, " any claim whatever." It 
was not, indeed, denied that these words would, in their natural 
sense, include all damage, but it was said they should be 
construed as the usual acknowledgment found in bills of lading, 
*' shipped in good condition," has been, and confined to external 
and patent damage. It is to be observed, however, that although 
the general understanding may have been so to limit the words 
of this acknowledgment, it is not an uncommon practice to 
qualify them by such expressions as " weights, value and con- 
tents unknown." 

But in truth the supposed analogy does not exist. This is 
a condition for the shipowner's benefit, and it may well be, that 
stale claims for latent damage were those against which he most 
desired to guard. Tea is an article peculiarly liable to such 
damage. It may be injured not only by contact with, but by 
the vapours or odors arising from other substances, as in this 
case from the chloride of lime. In the long voyage from China, 
even if sound when shipped, and in the removal and storage of 
it in England, it may have been subjected to noxious influences, 
which would spoil or deteriorate its condition without any 
external appearance of damage. Its susceptibility to similar 
injury would, of course, also exist after it was taken from the 
ship, and stored or otherwise dealt with by the merchant. A 
shipowner may choose to say : I will not be liable for any damage 
to an article of this kind, unless a claim is made so that it may 
be looked into and checked by my agents before the goods are 
removed from their control. And when a condition to this 
effect is found in a bill of lading, expressed in language which, 
in its ordinary and natural sense, includes all damage, whether 
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J*^y' '^ latent or not, can the Courts undertake to say it is so unreason- 
^"^ able that the parties could not have meant what they have said ? 
No doubt this condition may bear hardly on consignees, but so 
also may the very large exceptions to the responsibility of the 
shipowner inserted in the body of this bill of lading. Certainly, 
no reasons for narrowing the scope of the condition can b« 
gathered from the general tenor of the instrument, which is 
manifestly framed throughout with a view to exempt the ship- 
owner (as far as could be foreseen) from liability for damage. 
It may be that this has been done to an unreasonable extent, 
but the plaintiffs are merchants and men of business, and cannot 
be relieved from an improvident contract, if it really be impro- 
vident. Possibly in shipping under bills of lading thus framed 
the merchant gets a corresponding advantage in a lower rate of 
freight. 

None of the cases cited at the Bar bear a close analogy to 
the present. ^The decisions relating to conditions common in 
(he sale of horses, providing that the liability on the warranty 
shall cease at a certain date, were referred to, in which it has 
been held that latent defects are within them (see Smart v. Hyde, 
8 M. and "VV., 723 ; Chapman v. Gwyther, L. R., 1 Q. B., 468.) 

Jieference was also made to a well-known class of decisions 
on i^olicies of Fire Insurance, in which conditions requiring 
claims to be sent in within specified periods have been strictly 
construed. In a recent appeal before this tribunal from the 
Court of Queen's Bench in Canada (Whyte v. the Western 
Assurance C*ompany), in which a question arose, whether the 
period of thirty days for sending in proofs of the claim was a ma- 
terial part of the condition, Lord Justice Melfish, in delivering 
the opinion of the Committee, observed : " It was said that, 
although it was a condition precedent that the proofs should be 
sent in yet the period of thirty days was not material : but if 
that were so, then there would be no time at all appointed 
within which the proofs were to be sent in, and the assured 
might wait one or more years before he sent in his proofs, and 
still be entitled to recover, which would appear to be entirely 
contrary to the true meaning of the condition." Exactly the 
same consequences, if the plaintiffs construction of the condition 
were to prevail, might happen in this case, and would be equally 
opposed to its meaning. 

But if any limitation of the condition eould be imphed, it 
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could not reasonably go further than to exclude such damage 
only as could not on an examination of the packages, conducted 
with proper care and skill at the place of removal, have been 
discovered, and their lordships think it appears upon the 
evidence that if such an examination had taken place, either at 
the shipping sheds at Montreal or the railway station at Toronto, 
the damage complained of might have been discovered. The 
odor of chloride of lime, even from the packages themselves, 
was very strong. A peculiar smell was perceived by Macfarlane, 
the plaintiffs' foreman, as soon as they were delivered, and he 
not only called the attention of the railway carmen to it, but 
made a memorandum on some of the receipts that the packages 
were damaged. 

Again, Mr. Mills, a witness, whose tea formed part of the 
Medway's cargo, upon examining his packages on the wharf at 
Montreal on the day they were landed, discovered that they 
were damaged by chloride of lime and carbolic acid. He says 
the smell was quite perceptible. 

The surveyors also, who examined the plaintiffs' tea, on the 
18th of May, report that they found the "packages," as well as 
the contents, impregnated with the odor of chloride of lime. It 
is true the stevedores, employed in unloading the ship, say they 
did not observe any smell about the packages ; but they do 
not appear to have examine4 or even handled them. 

Their Lordships cannot doubt that if a competent agent of 
the plaintiffs, like Macfarlane, had been ready to receive the 
packages, either at the shipping shed or the railway station, 
the sraell would have been at once detected by him, and, having 
detected it, he might, without difficulty, have further examined 
the tea by taking and testing samples from the packages in the 
simple and usual manner described by the surveyors. The 
damage w^ould then have been fully disclosed and a claim i^ 
respect of it might have been made before the packages were 
removed. 

The opinion of their lordships, whilst it sustains the second 
'• considerant" of the judgment under appeal, rests entirely on 
the express condition in the bill of lading. Some of the learned 
judges below gave the same effect to it ; but all of them found 
their decision, in part at least, upon the maritime law of France 
and Article 1680 of the Canadian Civil Code, applying the 
principles derived from these sources to what, upon the evidence, 
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Hoonef oL ^j^^y deem to be unreasonable and unfair delay on the part of 
^■^'' the plaintiffs. It is often useful, especially in mercantile casee, 
to refer for illustration to the laws and usages of countries other 
than that whose law governs the particular case. But the Judges 
seem to have gone further, and to have thought that a substantive 
defence arising from the delay might be founded upon theii 
own law. Their Lordships, therefore, think it right to obsenre 
that, in their opinion, the bill of' lading, having been made in 
England by the master of an English ship, is a contract to be 
governed and interpreted by English law, and that, whilst the 
presumptions arising from the conduct of the plaintiffs may 
properly be regarded in determining the question whether the 
damage was in fact done, as they assert, in the ship, neither 
their conduct, nor the delay in making the claim, would con- 
stitute, by English law, an answer to the action, apart from the 
express condition in the bill of lading. (See the Peninsular and 
Oriental Company v. Shand, 3 Moore P. N. L. S. 272; Lloyd 
V. Guibert, 4 Best and Smith, 100.) 

In the result their Lordships will humbly advise Her Majesty 
to affirm the Judgment appealed from, and to dismiss this appeal 
with costs. 

Appeal diismissed with costs. 

Mr, Roland V. Williams (with him J/r. Cohen, Q. C.) for the 
Appellants ; 

Mr, Watkin Williams. Q. C. and Mr. Lumley Smith, for the 
Kespondents. 

SUPEEIOR COURT, QUEBEC. 

3 1st. JANUARY, 1876. 

In Insolvency. 

Present : — Mr. Justice W. Uorion. 

In rb :~-GE0RGB LAMONTAGNE. 

Insolvent ; 

AND 

SAMUEL OLLENDORFF ET AL. 

Contesting cnditors. 

INSOLVENT ACT OF 1875. 

Held :— That an insolvent cannot be cross-examined by his counsel onhiieiiinin^^*^" 
by the creditors in court. 

R. J, Bradley, for creditors contesting. 
JF. X Drouin, for insolvent. 
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SUPERIOR COURT, QUEBEC. 

6th may, 1876. 

No. 664. 

GUGY, 

Plaintiff; 
vs. 

ESCUDIER, 

Defendant. 

UsLD : — That where, under a lease providing for the payment of the rent quarterly in 
advance, the landlord has been in the bahit of accepting the tenant's promissory 
note on the first day of each quarter, payable on the last day, and under a 
renewal of such lease the rent has been made payable in advance as before and 
the landlord has continued to accept promissory notes as usual, he cannot at 
the beginning of any quarter claim payment in money, and make an attachment 
for rent ; and when the tenant tenders the note, as usual, an action so instituted 
will be dismissed with costs. 

Ileld, also, 'that in the present case there was a special verbal agreement proved in 
relation to the rent for which the action was brought, and that plaintilf not 
having demanded the note, his action was premature. 

DoBlON, J. : — The plaintiflf alleges in his declaralion that, on 
the 18th June 1868, he leased, by notarial deed, to the defendant 
two houses situated in the city of Quebec, which she occupied 
under said lease until the 15th day of February 1870, when 
another written agreement was entered into between the parties, 
by which it was agreed that the defendant was lu continue to 
occupy the said houses for another year, beginning on the 1st 
May then next, on the same conditions, except that the rent 
would be reduced to jC220 par annum, payable quarterly in 
advance. 

That the said defendant occupied the said houses under the 
said lease and written agreement until the first of May 1875, 
shortly previous to which date a verbal agreement was entered 
into between the said plaintiff* and defendant, by which it was 
agreed that the rent should be raised <£15, making an annual 
rent of X235, payable quarterly in advance, as before. 

That, subsequently, the defendant continued to occupy the 
said premises until the institution of this action. 

That the said defendant has failed to comply with the terms 
of the said written and verbal agreement by the payment in 
advance of the quarter's rent which became due and payable on 
the 1st day of Feb. last, to wit, $235. 

The plaintiff farther alleges that defendant has mis-used the 
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^^ property leased and damaged, it to an amount of $600, which he 
XMiidi«r. claims, together with the rent, by his conclusions, coupUng the 
whole with a ^aisie-gagerie, which was executed on the mo- 
veables and household furniture of the defendant, without any 
previous notice or demand given or made upon her. 

The plaintiff has failed to prove any damage to the property, 
so that part of his claim must be dropped. 

The only contestation is as to the claim for rent, which the 
defendant contests. 

She pleads that on and since the 18th of June 1868, the said 
plaintiff, for reasons which it is not necessary to mention as they 
have not been proved, induced the said defendant to pay him 
her rent in advance by means of promissory notes granted at the 
beginning of each quarter and falling due at the end of the 
same. 

That ever since she has been the tenant of the said plaintiff 
her rent has been paid quarterly in the said manner, in accord- 
ance with the custom established between the said plaintiff and 
her, as aforesaid, which custom or arrangement was specially 
continued under an agreement between the plaintiff and the 
defendant made on or about the 11th of May 1875, by which the 
rent was to be increased .£16. 

That the plantiff never demanded the note for the quarter's 
rent beginning <^ the 1st of February last, that she has always 
been ready to give the same, and she tenders it with her plea 
and prays the dismissal of the action. 

The plaintiff has joined issue with the defendant, and the 
case comes up on its merits. 

The plaintiff has made no proof of his verbal agreement with 
the defendant, except by her own admissions, both on faiU ei 
articles and when examined as a witness. 

But in these admissions the defendant positively denies that 
the rent was payable in advance, otherwise than by her note, as 
usaal. This admission cannot be divided and the plaintiff must 
take it as it is or else he has no proof of his verbal agreement, 
and therefore his action should fall, at least for the increase of 
rent. 

The defendant, however, has gone further. She has pro- 
duced in support of her plea : — 

Ist. All the receipts she has had from plaintiff for rent since 
she began to occupy his houses, and the promissory notes given 



• SITPERIOE COUBT. 169 

by her to him for each quarter's rent since tliat time in advance, ^^ 
and even for the tliree first quarters of the year 1875-1876. 

2nd. A memorandum to her, dated 11th May 1875, signed 
by Mr. Holt, her legal adviser, telling her that the plaintiff* was 
willing to accept a note as usual, provided she would pay the 
additional $15 per quarter. 

8rd. A memorandum written by the plaintifi, dated the next 
day, that is the 12th of May, in these words, and left with the 
defendant : 

" The bearer calls on behalf of Colonel Grugy simply to 
" obtain from Miss Escudier a positive answer. Mr. Holt said 
'• yesterday that he would advice Miss Escudier to pay what 
" the Colonel demands. 

" Will she do so ? 

'* That's the question ! " 

4th. A receipt in the handwritting of the plaintiff, dated tha 
13th May, by which he acknowledge to have received from the 
defendant her note for one quarterns rent (including the addi- 
tional $16 mentioned in Mr. Holf s memorandum) in advance, 
as agreed. 

Now what was agreed ? that which was accepted ; and 
what was accepted ? it was a note with an increase of rent. But, 
to leave no doubt in the mind of the Court. Mr. Holt has been 
examined as a witness, andhe corroborates entirely Miss Escu- 
dier's pretension. 

A motion was made to reject his evidence, but that motion 
cannot be entertained, as there was more than a commencement de 
jneuve par icrit to justify the examination of Mr. Holt. 

Under these circumstances the Court is of opinion that the 
plea is proved, that the defendant was not bound to pay her rent 
in advance, except by means of her promissory note, and that 
no demand having been made upon the defendant for such note 
previous to nor by the plaintiff's action, the same should be dis- 
missed, and the saisie-gagerie annulled and set aside, with costs. 

Action dismissed with costs. 

Setoell Sf Gibsone, for plaintiff. 

Holt, Irvine Sf Pemberton, for defendant. 
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SUPERIOR COURT, QUEBEC. 

18th JANUARY 1876. 

Coram Merbditb, G. J., In Cbambers. 

INSOLVENT ACT OF 1875. 



/n th$ mailer of 



GEORGE LAMONTAGNB, 

insokefU. 



Held : Thai it is within the pow^er of a majority of the creditors to allow Insolveot to 
carry on his business without giving securiiy or inventory taken, boi the 
Court will grant to a creditor {tetitioning against such a proceeding " acte of 
his petition to avail as a formal protest against insolvent, assignee and all 
others concerned, in so far as the proceedings complained of have any teo 
dency to bind petitioner to any greater extent than he can legally be bouod 
by the same." 

To this Honorable Court, or any Judge thereof. 

The petition of Samuel Ollendorff, of Montreal, jeweller, 
Bheweth : 

That petitioner is a creditor of insolvent, having duly proved • 
his claim, for the sum of $1,740.. 

That on 2nd December inst., insolvent applied to this court 
for confirmation of the composition and discharge alleged by him 
to have been effected and operated in his favor by deed passed, 
at Quebec, before de Beaumont, N. P., the 22nd September last, 
and petitioner is now contesting that application. 

That amongst the grounds of such contestation are : irregu- 
larity, informality and illegality in the said deed, and fraud, 
fraudulent preferences and evil practices on the part of insolvent 

That in and by the said deed it is provided as follows, to wit: 
** And further that these presents shall serve and avail to the 
" said assignee as an instruction and authority on the part of 
*' the said creditors to the said assignee to allow insolvent to 
** carry on as heretofore his business, he the insolvent keeping 
'* an account of the management of said business, and holding 
" himself responsible to account to the said creditors or assignee 
'* for the business so transacted, the said assignee being farther 
" hereby instructed and authorized not to make any inventory 
" or take any proceedingi§ on such assignment other than those 
" required to notify his appointment, call in the creditors, and 
" give notice of the deposit of, and act upon these presents/' 
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That the said provision, and the said deed, were and are i^^^^t^^, 
illegal, null and void. 

That nevertheless no inventory hath been taken of insol- 
vent's stock, and he hath been left in possession of the same^ 
and hath been allowed to carry on, and is now carrying on his 
said business, without having in any wise furnished security, to 
the great danger of the estate, and to the damage of the creditors 
and of petitioner. 

That the proceedings on insolvent's application for discharge 
and on petitioner's contestation thereof, may and probably will 
occupy a long space of time, and it is inexpedient that during 
siich time insolvent should be left in the posse.*^sion of his estate 
without having furnished security, but in the interest of said 
estate it is desirable and necessary that the assignee herein 
should take possession of and administer the same. 

Whereof petitioner prays that the above-recited provision of 
the said deed of composition and discharge be declared to be 
illegal, null and void and of no effect against petitioner, and that 
the assignee herein be ordered, in the interest of the estate, to 
forthwith take possession of the said estate, and to make and 
cause to be made an inventory of insolvent's stock, estate, debts 
and effects, and to close up the shop and business of said insol- 
vent or place some one in charge thereof, and to administer the 
estate pending the said contestation, with costs. 

The assignee, having appeared, declared that in obedience 
to the clause in question he had made no move in the direction 
of making an inventory or taking possession oi' the estate, but 
that he did not consider himself relieved from responsability 
towards creditors who had not signed the deed. 

Bradley, in support of the petition. A resolution ordering 
the assignee to allow insolvi?nt to carry on the business, viz. to 
buy and sell, and have the handling of the moneys, without in- 
ventory or security (thus practically giving him full control of 
his estate while freeing him from the debts), is beyond the 
power of any majority of a meeting of creditors. It could be 
passed only by an absolutely unanimous vote of all those inte- 
rested. Creditors have, by the act, certain well-defined powers 
and rights, to be exercised throught a majority, viz : they may 
administer the estate, appoint and remove assignee and inspectors, 
order sale of estate, and other such analogous powers; but they 
cannot squander or jeopardize the estate, or prejudice the rights 

21 
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Lamontlgne. ^^ non-assentiiig creditors. If they have this power they may 
virtually deny payment to the minority altogether. By insol- 
vent's being allowed to carry on his business petitioner s claim 
may be postponed to those of subsequent creditors. (Ins. Act 
1876, McMahon, pp. 62 and 92.) By sect. 16 the assignee holds 
the estate in trust for the benefit of the insolvent and his creditors* 
and subject to the order of the Court or Judge, and therefore 
cannot dispossess himself without a proper discharge. By sect. 
28, sub-sec. ^., he is responsible for moneys coming into his pos- 
session. But if a majority can prevent moneys coming into his 
hands, how can he be made accountable ? and of what value to 
petitioner is his declaration that " he does not consider hixuself 
exonerated as regards non assenting creditors ? It is manifest 
that the only safety for all concerned lies in the as8ignee'*s hav- 
ing his hand upon the whole estate. 

Drouin, for insolvent, shewed cause against the petition. 

The Court having heard the parties by counsel upon the 
petition of Samuel Ollendorff that assignee take possession of es- 
tate, act is granted petitioner of his said petition to avail as a 
formal protest against insolvent, assignee and all others concern- 
ed in so far as the proceedings complained of have any tendency 
to bind the petitioner to any greater extent than he can legally 
• be bound by the said proceedings. And seeing that a largo ma- 

jority of the creditors of insolvent have consented that the busi- 
ness of insolvent be carried on as it is being carried on as being 
advantageous to all concerned ; that no charge is made against 
either the insolvent or assignee of any dishonest intention, and 
that no proof was attempted to be made that the proceedings so 
cotLsented to by a large majority of the creditors of which the 
petitioner complains, will have any tendency to injure them ; 

It is ordered that, excepting as hereinbefore provided, he 
the petitioner, take nothing by his said petition, the parties to 
pay their own costs respectively. 

R. J, Bradley^ for petitioner. 

F. X Drouin^ for insolvent. 
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COUB DU BANC DB LA EEINB, QUEBEC. 

MARS 1871. 

Coram : Ddval, J. C, Caron, J., Drummond, J., Badgley, J. et Monk, J. 

No. 92. 
DAME B. FLEURY D£ LAGORGENDI6RE, el vir. 

AppeUmis ; 

ET 

L'HONORABLE 1. THIBAUDEAU, et al. 

Inlimlu 

Jwit :-^ue ]a 4e Vict., ch. 30, sect. 3G, statuant que " nulle remme marit^e ne pourra 
se porter caution ni encourir de responsabilite en aucune autre qualite que 
comme commune en biensavec son mari pour les dettes, obligations ou engage- 
ments contractus par le mari avant leur mariage ou pendant la dur^e du mariago, ' 
et que tons engagements et obligations contractes par une femme mariee en vio- 
lation de cette disposition seront absolument nuls et de nul efret," tout en rendant 
nuls les engagements de la femme pour son mart au point do la soustraire a 
toute action resultant de tels engagements, in^ rempf^che pas neanmoins de re- 
noncer a Texercice de ses droits hypoth^caires pour reprises matrimoniales sur 
les biens ali^n^s par son mari. 
Que dans Tesp^ce la dite Dame de Lagorgendi^re, par Tacte du 9 Janvier 1861, a 
valablement renonc^, quant & I'immeuble vendu en cette cause, a Texercice de 
ses droits hypoth^caires pour les reprises matrimoniales pour lesquelles elle est 
colloquee par le rapport de distribution prepare en cette cause. 

Les appelants se sont mari6s le 20 Janvier 1846. Par leur 
contrat de mariage qui a et6 dument enregistre, ils sont conve- 
nus " qu'ils seraient communs en tousbiens-meublesetconquets 
*' immeubles faits pendant leur mariage et qu'ils seraient aussi 
" communs en tons leurs biens acquets et propres immeubles, 

" presents et futurs, qu'ils ameublirent a cette fin qu'il 

" serait loisible a la future epouse (Pappelante) d'accepter la dite 
" communaute ou d'y renoncer, et, en cas de renonciation, de 
" reprendre franchement et quitteinent tout ce qu'elle se trouverait 
'' avoir apporte en mariage et a la dite communaut6, en sus de 
** ses rentes viagere etpreciput, etc., etc., et tout ce qui pendant le 
** dit mariage lui adviendrait et echerrait soit par succession, 
" donation, legs ou autrement, IvAoviiJranchement et quittement de 
** tontes dettes et hypotheques encore quelle s\i/ serait oblis^ee ok y 
'* aurait €U condamneey dont elle serait garantie et indenmisee par re- 
** prises et hypotheques snr tous les biens presents et futurs du futur 
'* 4poux:' 

Le 6 octobre 1869, I'appelante, apres avoir dument renonce 
a la communaut6, obtint une sentence de separation do bivais 
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^Hforgcndidr* d'avGC 80n iQari qui fut condamne a lui payer la somme di Jt466, 
Thiba«d«iitt. .^yQQ int6ret a compter du 26 juin 1869, pour ses reprises matri- 
mouiales. 

Le 23 decembre suivant, rimmeubie dout I'appelant 6tait 
proprietaire et en possession lors de la passation et de Tenregis- 
trement du contrat de mariage suscite fut vendu par le sherif de 
ce district, dans une poursaite intentee par les intimes centre 
I'appelant. 

L'appelante, assistee et autorisee de son roari, a I'ait son oppo- 
sition nfin de cofiserver, fondee sur son contrat de mariage, sur sa 
renonciation a la communauteet sur sa sentence de separation de 
biens obtenue contre son mari, aux fins d'etre coUoquee et raise 
en ordre sur les deniers provenant de la vente de cet immeuble 
pour la dite somme de Je455, montant de ses reprises, et ce 
'comme creanciere hypothecaire et en preference a tous les autres 
creanciers de son mari dont les creances etaient posterieures a la 
date de Tenregistrement de son contrat de mariage. 

Les intimes out aussi fait leur oi)position q/in de conserver, 
basee sur une obligation notariee consentie par les appelauti* 
conjointement et solidaireiaent en faveur d'un nomme Louis 
(Talarneau dont ils sont les cessiounaires, dans lequel acte la dite 
appelante a faite 'a renonciation suivante: " La dite Dame Suzanne 
** Exilda Fleury de Lagorgendiere, ainsi autorisee par son dit 
" epoux, a. par ces memos prosentes, volontairement renonce et 
'* renonce formellojuont ot sollennellement a son douaire et a tous 
•' droits aux douairo, avantages et reclamations geueralemeni 
" quelconques, presents et futurs, la dite renonciation ainsi faite 
'* par la dite Dame debitrice, tant en son propre nom, qu'aunom 
*' de ses enfants, voulant et consentant que la dite terre sus-hypo- 
•* thequee soit des ce jour purgee et dechargee de tons et tek 
" douaires, hypotheques et autres reclamations generalement 
" quelconques pour et en faveur du dit sieur creancier, ses hoirs 
*' et ayant cause ; " et les intimes ont demando a etre coUoques 
pour le montant de leur creance, suivant leur hypotheque et en 
preference a Tappelante. 

Dans le rapport de distribution prepare par le protonotaire 
de la Cour Superieure. lappelante a etc coUoquee, en preference 
aux intimes, pour $944.66 qui n'etaient qu'une partie de sa recla- 
mation, mais qui formaient le residu des deniers provenant de la 
vente de cet immeuble. Les intimes ont conteste cette collocation 
en disant que Tappelante ne pouvait pas leur etre prefer6e dans 
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Tordre de distribution, parcequ'ils 6taient creancier^ d'unc obliga- i^«y«*i*i« 
tioii consentie par I'appelante elle-meme solidairemeiit avec son "f^^^****^ 
mari, et par laquelle Tappelante a fait la renonciation sus-cit6e. 

L'appelante a repondu a cette contestation en invoquant la 
nullite absolue de cette renonciation de sa part et en disant 
qu'elle ne pouvait pas valablement renoncer ainsi a son bypo- 
theque legale pour ses reprises matrimonial es, dans une obliga- 
tion consentie avec et pour son mari, que c'etait ainsi se porter 
caution de son mari et s obliger et encourir une responsabilite 
avec et pour son mari en une autre qualite que celle de commune 
en biens, ce que la loi lui defendait expressement. 

La Cour Superieure, presidee par son Honneur le Juge en 
Chef, a maiutenu la contestation des intimes et a ordonne que 
dans le nouveau rapport qui serait prepare, les intimes fussent 
coUoques pour le montant de leur creance, en preference a Tappe- 
lante. 

Le jugement de la Cour, rendu le 19 avril 1870, est dans les 
termes suivants : 

" La Cour, ayant entendu les parties par leurs avocats res- 
pectifs sur le merite de la contestation faite par les demandeurs 
du rapport de distribution numero un, file en cette cause, et plus 
pariiculierement de la collocation numero onze y mentionn6e : 

*' Attendu que par Tacte d obligation passe le neuf Janvier 
rail huit cent soixante-un, sur lequel la reclamation des deman- 
deurs est basee, il appert que la dite Dame JSusanne Exilda Fleury 
de Lagorgendiere, dument autorisee par son epoux, le defendeur 
en cette cause, a volontairement renonce a son douaire. tant pr6fix 
que coutumier, et a tons autres droits, avantages et reclamations 
quelconques, et a expressement consenti a ce que la terre hypo- 
thequ6e par le dit acte fut purgee et dechargee de tons et tela 
douaire, hypotheques et autres reclamations generalement quel- 
conques qu elle aurait pu reclamer sur icelle, et ce en faveur de 
Louis Galarneau, le creancier mentionne au dit acte et mainte- 
nant represente par les demandeurs ; 

" Et considerant que la 4eme Victoria, chapitre 30, section 3b\ 
statuant que " nuUe femme mariee ne pourra se porter caution 
" ni encourir de responsabilite en aucune autre qualite que 
" comme commune en biens avec son mari pour les dettes, 
'* obligations ou engagements contractus par le mari avant leur 
'' mariage ou pendant la duree du mariage, et que tons engage- 
"• ments et obligations contractes par une femme mari6e en 
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Lug^n^hkn it violation de cette disposition seront absolnment nnls et de bhI 
TbibandMu. u ^ffg^ " ^out en Tcndant nuls les engagements de la femme pour 
son mari au point de la soustraire a toute action resultant de tels 
engagements, ne I'empeche pas neanmoins de renoncer a 
Texercice de ses droits hypoth6caires pour reprises matrimoniales 
sur les biens alien^s par son mari ; Et considerant que la dite Dam« 
de Lagorgendiere a par le dit acte du neuf Janvier mil huit cent 
soixante-un valablement renonce, quant k Timmeuble rendu en 
cette cause, a Texercice de ses droits hypothecaires pour les 
reprises matrimoniales pour lesquelles elle est coUoquee par le 
rapport de distribution prepar6 en cette cause ; maintient par 
consequent la contestation des dits demandeurs et declare la dite 
collocation en faveur de la dite Dame Suzanne Exildade Lagorgen- 
diere ill^gale, met de cote le dit rapport, et ordonne qu'un 
nouveau rapport soit dresse suivant Tusage et la pratique de 
cette cour, et que dans ce nouveau rapport les demandeurs soient 
coUoques pour le montant a eux du en vertu du dit acte du 
neuf Janvier mil huit cent soixante-un, et ce en pref&rence a la 
reclamation de la dite Dame de Lagorgendiere pour les dites 
reprises ; et la cour condamne la dite Dame de Lagorgendiere a 
payer aux demandeurs les frais sur la dite contestation." 

Montambaulty pour les appelants : — L'appelante se croit lesee 
par ce jugement, et cette decision lui parait contraire a la lettre 
et a Tesprit de la loi du pays, surtout depuis la promulgation du 
code civil. 

La question que les appelants soumettent a la considferation 
de ce tribunal est celle de savoir si la femme mariee pent vala- 
blement s'obliger avec ou pour son mari en une autr» qualit6 
que celle de commune en biens ; on, en d'autres termes, si la 
femme s'obligeant avec et pour son mari pent valablement renon- 
cer a Texercice de ses droits hypothecaires pour ses reprises, en 
cas de renonciation k la communaut4, en faveur du creancier 
acceptant Tobligatioii. 

Depuis rordounance d'euregistvemeiit (4 Vict., ch. 30, sect. 
36), la femme mariro ne pent s'obliger ni encourir de responsa- 
bilite avec ou [)our son mari qu'en qualite de commune en biens; 
toute obligation qu'olle contracte en une autre qualite est radica- 
ment nulle. Done, si lors de la dissolution de la communaute, 
la femme Taccepte, olle est tenue de la moitie des dettes con- 
tract^es soit par le mari seul, soit par elle-mftme solidairement 
avec son mari, pendant toute la duree de la communaute. Mais, 
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si, comme dans le cas actuel, la femme renonce suivant la loi a ^Hforgjndi*™ 
la communaut^, elle est cntierement dfecharg6e de ces dettes, Thi»»*a<i««a 
meme de ceHesqu'elle aurait contractSes elle-meme solidairement 
avec son mari. Et si la clause de franc et quitte se trouve dans 
son contrat de mariage, elle reprend franchement et quittemeni non 
seulement ce qu'elle a apporte en mariage, mais encore tout ce 
qui lui est advenu pendant le mariage par succession, donation, 
legs ou autrement. La femme a de plus uue hypotheque legale, 
du jour de Tenregistrement de son contrat de mariage, sur tons 
les biens immobiliers de son mari, pour ses reprises matrimo- 
nial es. 

Jusqu'ici, point de difficulte. Les parties en cette cause pa. 
raissent admettre unanimement la verite de ces enonciations qui 
ne sent que le r6sum6 de notre droit sur la matiere. (Cod. civ. 
arts. 1801, 1882, 1400 et 2029). Inutile de dire que ces prin- 
cipes sont parfaitement applicables a Tespece actuelle et qu'ils 
ferment meme la base des pretentions de Tappelante. 

Les intimes admettent done qu'en effet, dans les cas ordi- 
naires, la femme renon^ant a la communaute a une hypotheque 
legale, sur les biens de son mari, pour ses reprises matrimoniales, 
et que dans le cas de distribution des deniers provenant de la 
vente de ces biens, la femme doit etre pr6f6ree pour le montant 
de ses reprises, a tousles cr^anciers hypoth^caires de son mari 
dent les cr6ances sont subsequentes a la date de I'enregistrement 
de son contrat de mariage, surtout quand ce contrat comporte la 
clause de franc et quitte. D'ailleurs, ce point est incontestable. 
Mais les intimes pretendent que Tespece actuelle n'est pas un de 
ces cas ordinaires dont nous venons de parler ; que dans le cas 
actnel Tappelante s'est obligee elle-meme solidairement avec 
son mari et qu'elle a renonce expressement a Texercice de 
ses droits hypothfecaires pour ses reprises, en faveurdu crean- 
cier qu'ils representent. Si les intim6s s'en tiennent aux argu- 
ments qu'ils ont fait valoir en cour inferieure, nous pouvons 
affirmer de suite qu'ils ne soutiendront pas la validite de Tobli- 
gation principale, quant a Tappelante. Au contraire, ils admet- 
tent que cette obligation ainsi contractee par la femme avec et 
pour son mari, solidairement avec lui, ne pouvait la lier qu'en 
quality de commune. C'est done admettre que I'appelante, qui 
aujourd'hui est sSparfee de biens et a renonce a la communaut6, 
n'est plus li§e par cette obligation et qu'elle doit en ^tre entiere- 
ment d6charg6e. C'est done admettre (j[ue Tappelante, se trouve 
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Ugtit^ndihn aujourd'hui dans la meme position que si elle n'eut jamais con- 
Thibaud au. g^ntl cette obligation. Or, n est-ce pas admettre par la mtoe 
que dans les circonstances cette obligation est absolument et 
radicalement nulle, quant a Tappelante ? Eh bien ! si cette obli- 
gation est absolument nuUe, ne s'ensuit-il pas necessairement 
que Taccessoire en est aussi nul et ne pent produire dWet ^ 
L'accessoire ne suit-il pas toujours le sort du principal ? Et Tac- 
cessoire de cette obligation, quant a Tappelante, n'est-ce pas cette 
fameuse clause, cette fameuse renonciation que les intimes 
invoquent avec tant de contiance ? En efFet,qui pourrait souteiiir 
s^rieusement que cette pretendue renonciation n'est pas, quaut 
a Tappelante, Taccessoire de I'obligation principale qu'elle a con- 
sentie avec et pour son man ? Qui pourrait soutenir serieusemeiit 
que cette renonciation n'a pas etr provoquee, n^cessitee m^rae 
par le consentement de Tappelante a Tobligation principale ? Qui 
pourrait dire que cette renonciation n'est pas la consequence, 1^ 
^ completement direct de Tobligation principale consentie parTap- 

pelante avec et pour son mari ? L'appelante ne pouvait hypotht'*- 
quer aucun immeuble pour garantir Texecution de cette obliga- 
tion, elle n'en avait point ; mais comme surete et garantie Je 
I'ex^cution de Tobligation qu'elle venait de contracter avec et pour 
son mari, elle renonce a Texercice de ses droits hypothecaires 
sur la propriety hypothequee par son mari. Et comment \cs 
intimes pourront-ils jamais demontrer que Tappelante aurait fait 
cette renonciation. si elle n'eut pas consenti elle-meme I'obliga- 
tion principale ? Comment i)ourront-il8 jamais demontrer que 
Tappelante n'a pas fait cette renonciation parce qu'elle sy 
croyait tenue apres avoir consenti Tobligation principale • 
Cette demonstration, cette preuve leur est pourtant neces- 
saire pour reussir, car Tappelante ne peut pas etre ainsi con- 
damnfee a perdre ses reprises matrimoniales sur la simple sujv 
position qu'elle aurait de meme renonce a son hypotheque 
legale, quand bien meme elle n'aurait pas consenti Tobligation 
principale. Ce ne sont pas des suppositions, mais des preuves, 
mais la certitude qu on doit pr^^senter. Et qui a jamais os6 sou- 
tenir en droit que lorsque Tobligation principale est nulla, 1« 
suret6 donnee pour garantir Texecution de cette m^me obligation 
pouvait produire quelqueffet ? Qui a jamais ose soutenir en droit 
que lorsque I'obligation principale est d^claree nuUe Thypotheque 
consentie pour assurer Teiecution de cette m^me obligation 
pouvait valoir quelque chose et produire un effet quelconque ? 
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C^est pourtant bion la consequence logiqne a laquelle il faudrait i-agorgendi^w 
necessjiirement arriver. Non: il est impossible quil en soit ThibaudeaiK 
autrement : Tobligation principale etant nulle, quant a Tappe* 
lante, cette reconciation qu'on y trouve est pareillement nulle et 
sans effet, puisqu'elle n'en est que Taccessoire. Done, envisagee 
sous ce point de vue, la question eoumise a la consideration de 
ce tribunal ne pr^sente aucune difficulte et doit etre r6solue en 
faveur de Tappelante. 

L'effet que Ton veut faire produire a la renonciation de 
Taj^pelante invoqu6e par les intim^s nous parait fitre en contra- 
diction formello avec Tesprit et la lettre de la loi. En effet, que 
dit Tarticle 1301 du Code Civil, qui n'est que Texpression de Tan* 
cienne loi ? " La femme ne peut s'obliger avec ou pour son mari 
" qu'en qualite de commune ; toute obligation, qu'elle contracte 
" ainsi en une autre qualite est nulle et sans effet " Lors de la 
passatiou de Tobligation en question, Tappelante 6tait-elle sous 
puissance de man? Oui. Par cette obligation Tappe lante s'est- 
elle obligee avec son mari? Oui. S'est-elle alors'^obligfee pour 
son mari ? Oui encore, puisqu'elle s'est engag^e k payer une dette 
de la communaute a laquelle elle a maintenant renonc6. L'ap* 
pelante a done agi contrairement a la loi. Done cette obligation 
est nulle et sans effet. 

Ici on veut faire une distinction bien subtile en disant que 
dans cette meme obligation il y a deux actes distincts et sfeparfes : 
Tobligation de payer une certaine somme d' argent, obligation 
nulle quant a Tappelante, et la renonciation de Tappelante ^ 
Texercice de ses droits hypoth^caires pour ses reprises en faveur 
du cr^ancier, renonciation parfaitement valable, puisqu'elle pou- 
vait renoncer a son hypotheque legale sans encourir de respon* 
8abilit6, et que par consequent ce n'fetait pas s*obliger avec ou 
pour son mari comme la loi le lui d6fend. 

Nous .trouvons cette distinction pour le moins Strange. 
Comment ! deux actes distincts et separSs ! Mais a-t-on bien 
^eflechi a toute Ta portfee de cette 6nonciation ! Deux actes dis- 
tincts et sfepares ! Mais n'a-t-on pas pu saisir que dans cet acte 
(racte 6crit tout entier) il n'y a qu'une promesse de payer une 
certaine somme d'argent et une surete donn6e pour garantir 
I'ex^cution de cette promesse ! Mais n'a-t-on pas pu saisir que 
dans cet acte ne se trouve que Tobligation principale a laquelle 
a 6te ajoutee une suret6 qui n'en est que I'accessoire, comme il a 
6te demontr6 plus haut, et qui ne peut exister sans Tobligation 

22 
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L«gorgexid:dre pxincipale ! Mais n'a-t-on pas pu saisir qu'il y avait la en efl'et 
Thibftudeau. ^^^jj 6nonciations, mais deux enonciations tellement unies, telle- 
ment inseparables qu'elles forment un seul et mSme tout indivi- 
sible et qu'on ne peut pas raisonnablement diviser ! 

II faut bien admettre, sans doute, qu'il y a des cas particn- 
liers ou Ton doive decider qu'un acte est nul pour une partie, 
tandis qu'il doit etre reconnu pour valable quant a I'autre partie. 
Cette distinction peut avoir lieu quand les diflFerentes clauses de 
I'acte sont tellement distinctes et divisibles que les unes peuvent 
exister sans les autres ; quand la partie nuUe de I'acte n'a aucune 
connexite avec la clause que Ton soutient etre valable, " cum 
instrumenti capiiula sunt separata et aeque principaliay (TouUier, 
vol. 8, No. 117.) Mais pourrait-on raisonnablement appliquer 
cette decision a la renonciation dont il s'agit et dire qu'elle n'a 
aucune connexitft, aucune liaison avec 1' obligation principale ; 
qu^elle-mime est egalement principale ? Assur6ment non. On voit 
done que cette distinction n'est pas fondee en raison, au moins 
dans le cas qui nous occupe actuellement. ' 

Dans cette cause, comme dans certains Merits que Ton y a 
cit6s, on a affirme que d'apres notre ancien droit la femme pou- 
vait valablement renoncer a son bypotheque legale pour ses 
reprises et que la loi ne renfermait aucune prohibition a cet 
6gard. II est gtonnant que personne n'ait jamais cite ancun 
textei de loi, aucune loi formelle au soutien de cette affirmation. 
Pour nous, nous ne craignons pas d'affirmer que rien de sem- 
blable ne se trouve dans la coutume de Paris, notre ancienne loi, 
pas plus que dans le code civil. Et si le code civil n en dit rien, 
ne doit-on pas en conclure que ce droit n'a jamais existe, puisque 
le code civil est la reproduction fidele de toute la loi qui existait 
sur la matiere avant sa promulgation ? II est vrai que nous ue 
pouvons pas citer une loi positive qui defende a la femme de 
renoncer a son bypotheque legale, mais avons-nous au moius 
I'esprit de la legislation du pays pour nous appuyer, legislation 
qui a toujours eu pour tendance de proteger les droits de la 
femme. En elTet, I'ordonnance d'enregistrement et I'article 1301 
du code civil, en statuant que la femme ne peut s'obliger 
avec ou pour son mari, qu'en qualitg de commune, ne s'en expli- 
quent-ils pas suffisarament ? Le legislateur a voulu par la accorder 
toute la protection possible a la femme pour Taider a conserver 
ses droits et a se mettre a convert centre les exigences de son 
mari qui, dans certains cas, sans cette loi sage, pourrait laruiner 
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ainsi que toute sa famille. Car il ne faut pas I'oublier, les reprises i^gowadttre 
matrimoniales ne sont pas accordees k la femme dans son interet t^^^*"***"*- 
sen], mais c'est surtout dans Tint^r^t de sa famille toute entidre 
qui n'a que cette ressource quand le mari devient incapable de la 
soutenir convenablement. C'est bien la, croyons-nous, le veri- 
table sens qu'il faut donner aux articles 1301 et 1400 du code 
civil qui sont deux remparts derriere lesquels la femme pent se 
retrancher avec confiance pour se soustraire aux obsessions de 
son mari. En donnani a ces deux articles du code civil un autre 
sens, on detruit completement les beureux efFets qu'ils pouvaient 
produire. Car k quoi bon permettre a la femme de stipuler en 
son contrat de mariage, qu'en cas de ren6nciation k la commu- 
naute elle reprendra franchement et quitteinent ce qu'elle aura 
apporte en mariage et ce qu'elle aura re<ju depuis, si on lui 
permet d'un autre c6te de renoncer a son hypotheque legale pour 
ses reprises, k la demande de son mari et pour lui ? A quoi bon 
statuer que la femme ne pourra s'obliger avec ou pour son mari, 
si on paralyse TefB-cacitfe de cette loi en lui permettant de renoncer 
a Texercise de ses droits hypothfecaires pour ses reprises, a la de- 
mande de son mari et pour lui, droits qui plus tard peuvent lui 
fournir la seule chance de soutenir sa famille. Car ce n'est que 
lorsque le mari devient incapable de faire honneur a ses aflFaires, 
de soutenir sa famille d'une maniere convenable, que la loi per- 
met a la femme d'avoir recours k ses reprises matrimoniales, en 
demandant la separation de biens et en renon^ant a la commu- 
naute. Dans le cas contraire, la loi serait impuissante a produire 
les effets salutaires pour lesquels elle a 6te adoptee. Nous avons 
done raison de soutenir que la femme ne pent pas, dans notre 
droit, renoncer a son hypotheque legale, tant qu'on n aura pas 
cite xme loi positive qui le lui permette expressement. 

On parait trouver 6trange que la femme pouvant renoncer 
a son douaire, tant pour elle que pour ses enfants, elle ne pouriait 
pas renoncer a son hypotheque l6galequiest un droit moins im- 
portant. La chose pent paraitre etrange, mais si la loi est ainsi, si 

Tesprit de la legislation le veut de la sorte ? Tout ce que Ton 

doit raisonnablement supposer c'est que le legislateur a du trouver 
des raisons s^rieuses et puissantes pour adopter ces dispositions 
de la loi. D'ailleurs, ou cette objection peut-elle nous conduire ? 
a nous d^montrer la pauvrete des arguments de nos adversaires. 
Ne peut-on pas leur demander k notre tour : Est-ce parce que la 
femme a droit de renoncer a son douaire qu'elle aurait ngcessai- 
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i«gorg«]idi«re xemeiit droit de renoncer a son hypoth^que legale ? Peut-on 
Thibaudeau. xaisonncT ainsi d'un cas a un autre, quant il s'agit d'une loi 

exceptionnelle comme celle qui permet a la femme de renoncer 

a sou douaire ? Eridemment non. 

D'un autre c6t6, il ne faut pas, ce nous semble, un grand 
effort d'imagination pour trouver la veritable raison, le motif 
dominant de cette pretendue anomalie. La loi permet a la femme 
de renoncer h son douaire pour faeiliter I'alienation des biens 
immobiliers, Pourrait-on soutenir que se serait pour le meme 
motif que la loi permettrait a la femme de renoncer a son hypo- 
theque legale, quand, comme dans le cas actuel, la femme renonce 
a Texercice de ses droits hypothecaires poxiT ses reprises, dans 
une obligation contractfee par elle avec et pour son man, pour 
un emprunt d'argent et pour grever davantage les biens dn 
mari ? La loi permet a la femme de renoncer a son douaire, 
parce que c'est un bien, un avantage qui lui est accorde en sus 
de ses biens propres, en sus de ses reprises matrimoniales. Et 
ces reprises ne sont-elles pas pour la femme des biens beaucoup 
plus precieux, plus sacres que son douaire ? Oui, les reprises de 
la femme, ce sont les biens qui forme son propre patrimoiue, 
ce qu'elle a re<;u de ses parents et de ses proches. Ce sont done 
des biens sacres pour elle et auxquels elle doit etre naturelle- 
ment attach6e d'une maniere toute particuliere. Ce sont done 
des biens que la loi doit Taider a conserrer int^gralement, 
surtout au milieu des misores occasioiinees par un mari sou- 
vent prodigue et dissipateur. Doit-on trouver etrange aprescela 
que la loi paraisse favoriser plus la conservation des reprises de 
la femme que celle de son douaire ? Doit-on trouver etrange 
apres cela que la loi permette a la femme de renoncer a son 
douaire, tandis qu elle lui defend de renoncer a son hypotheque 
legale pour ses reprises ? Non, ce qui doit etonner, c'est que cette 
objection si futile en elle-meme puisse trouver des partisans 
encore aujourd'hui. 

II y a une contradiction frappante dans les idees de ceux 
qui soutiennent que la renonciation ainsi faite par la femme dans 
une obligation contractee avec et pour son mari est valable. En 
effet, ils admettent que Tohligation en elle-meme est nulle, parce 
que la femme s'est alors ol)ligee et a encouru une responsabilito 
avec et pour son mari, ce que la loi defend ; mais ils veulent que 
la renonciation a son hypotheque legale soit valable, parceque 
par cette renonciation la femme ne s'oblige pas et qu'elle ne 
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s'aesujettit a aucune responsabilite et qu'elle ne fait que renoncer Lagoigend^M 
a rexercice d'un droit en sa faveur. Mais ne s'aper^oivent-ils pas ^*^*>*»**"»«' 
que ce qu'ils ne voulaient pas d'abord, ils le demandent niainte-> 
nant avec insistance ? D'abord, ils d6claraient Tobligation prin- 
cipale DuUe quant a la femme, parceque cette derniere ne pou- 
vait pas etre l^galement condamnee a Texecuter, et maintenant 
ils d^clarent valable la renonciation qu'elle a faite a son hypo- 
theque legale dans cette meaie obligation. Mais n'est-ce pas 
dire ouvertement que la femme a pu valablement s obliger et 
s'assujfetir a une responsabilite avec et pour son mari, puisqu'ils 
veulent lui enlever ses reprises au profit des creanciers de cette 
obligation ? En effet, pour ne nous occuper que du cas actuel, 
si les pretentions des intimes sont maintenues, qui est condamn6 
a executer cette obligation ? Si le jugement de la Cour Supe- 
rieure est confirm6, qui est condamne en realite a payer le mon- 
tant de cette obligation ? N'est-ce pas I'appelante ? N'est-ce pas 
elle qui acquittera cette obligation de ses propres deniers, en 
sacrifiant aux cr6anciers de son mari ses biens les plus chers, ses 
reprises matrimoniales ? Ainsi il faudrait done admettre que la 
femme, contrairement a la loi, apu valablement s'obliger avecet 
pour son mari en une autre q^alite que celle de commune en 
biens. Ou est alors Tefficacite de cette loi qui lui defend de 
s'obliger ainsi ? Oil est alors Tt^fficacite de cette loi protectrice 
qui permet a la femme, dans Tinteret de sa famille, de reprendre 
frant'hement et q»titlernent ce qu'elle a apporte en mariage et ce 
qu'elle a re^u depuis ? Comment pourrait-on dire alors que la 
loi est toute en faveur de la femme et que son but est de la 
secourir dans Tinfortune et de I'aider a se sou'straire aux obses- 
sions, quelque fois meme aux menaces de sou mari, pour obtenir 
une renonciation en faveur de ses creanciers, qui sont les seuls 
a profiter des debauches et des dissipations du mari ? Cette pro- 
tection dont le legislateur a voulu entourer la femme deviendrait 
parfaitement illusoire, puisqu'on permettrait ainsi a la femme 
de se porter caution pour son mari ; puisqu'ainsi on permettrait 
a la femme de fairo indirectement ce que la loi lui defend de 
faire directement, cautionner son mari et Tavantager .pendant le 
mariage, deux choses egalement prohibees par la loi du pays, 
(Code Civil, art. 1265.) 

C'est en vain que Ton dira qu'il y aurait injustice a ce que 
Vappelante fut payee de ses reprises matrimoniales en preference 
aux intimes qui sont de bonne foi. Cette injustice est purement 
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xagor^di6w imagmaire. Le contrat de manage de Tappelante a fete enre- 
Thibaudeau. gjg^pg longtemps avaiit Texistence de la crfeance des intimfes, et 
la clause d^ franc et quitte qui s'y trouve est de venue publique 
par cet enregistrement. Ainsi, les intimes, de m^me que celui 
qu'ils representent, devaient savoir qu'ils ne pouvaient obtenir 
sur rimmeuble en question qu'une hypotheque assujettie a etre 
primee par Thypotheque legale de Tappelante dans le cas ou elle 
obtiendrait une s6paration de biens et renoncerait a la commu- 
naute. (code civ. art. 2038). Et qui oserait soutenir que le nomme 
Galarneau, represents par les intimfes, ignorait cette eventualite, 
quand on le voit s'entourer de toutes les pr6cautions possibles 
en faisant renoncer I'appelante, illegalement il est vrai, a son 
hypotheque legale ? 

Jusqu'a present nous avons raisonnfe dans la supposition que 
la renonciation dont il s'agit fut un abandon explicite, clair et 
formel, de la part de I'appelante, de son hypotheque legale pour 
ses reprises. Mais il n'est pa^ demontre que cette clause soit en 
effet une renonciation de la part de la femme a son hypotheque 
legale. II est bien vrai que I'appelante renonce a ses droits, 
rficlamations et hypotheques sur la proprifete vendue ; mais il 
n'est nullement question de son hypotheque legale pour ses 
reprises. On n'y trouve nuUe part ces expressions sacraraen- 
telles qui ne peuvent etre remplacees par des equivalents. Or, 
quand il s'agit d'une renonciation a un droit aussi important que 
Test le droit d'hypotheque legale de la femme sur les biens du 
mari pour ses reprises, droit qui lui est accords dans I'intSret de 
sa famille, la renonciation doit etre formelle et expresse; les 
equivalents ne suffisent pas, et jamais semblable renonciation ne 
pent se presumer ; la presomption contraire est celle qu'il faut 
adopter de preference chaque fois qu'il y a doute ; chaque fois 
surtout, comme dans le cas actuel, que la clause ne s'etend pas 
nommiment a I'hypotheque legale de la femme pour ses reprises. 
Ferriere, Diet. Vo. Kenonciation. 

Au surplus, comment trouver dans cette clause une renon- 
ciation de la part de I'appelante a son hypotheque legale, quand 
cette hypotheque n'avait alors aucune existence legale ? quand 
cette hypotheque n'etait qu'fiventuelle et pouvait facilement ne 
jamais exister ? L'appelante pouvait-elle ainsi renoncer a un 
droit qui n'existait pas ? Pouvait-elle renoncer a une hypothe- 
que qui n'avait encore alors aucune existence ? Elle aurait done 
renoncS conditionnellement ? Car, il ne faut pas I'oublier, ce 
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n'est que bien des annees apres la passation de Tobligation en Lflgorsrndiir* 
question que Thypotheque de la ferame pour see reprises a pris Thibaudeau. 
son existence legale et reelle. Et c'est une raison de plus pour 
nous convaincre, comme nous Tav^ons enonce plu^ haut, que 
I'appelante n'a jamais eu la pens6e ni Tintention de renoncer a 
son hypotheque l6gale, Ferriere, Diet. Vo. Droits acquis. 

Las intimes citeront, sans doute avec une grande confiance, 
puisqu'elle a servi de base au jugement de la Cour Inf^rieure, 
une cause de Boudria et McLean. Les faits de cette cause n'ont 
aucune similitude avec ceux constat6s par le dossier en la pre- 
sente cause. On trouve deux differences materielles et fondamen- 
tales entre ces deux causes, et qui font voir k elles seules que la 
decision qui a 6te donnfee dans la cause suscitee ne pent nuUe- 
ment servir de base au jugement qui doit etre rendu en la pr6- 
sente cause. Dans la cause de Boudria et McLean^ la femme ne 
s'^tait pas obligee, comme dans le cas actuel, avec et pour son 
mari. II s'agissait d'une vente d'immeuble faite par le mari, et 
la femme n'avait nuUement comparu a Facte de vente. Ce tCest 
que plus tardj par un acte separ6 et distinct du premier, que la femme 
a ratitie cette vente qui consacrait Talienation d'un immeuble 
aifecte a son hypotheque legale. Ainsi, dans cette espoce, la 
femme n'a done pas agi contrairemen-t a Tarticle 1301 du code 
civil, on pour etre plus exact, a la clause 36e de TOrdonnance 
d'enregistrement. Voila la premiere difference ; elle est bien 
serieuse, comme on voit, et tres propre a faire comprendre le 
danger qu'il y aurait de decider la presente cause en se guidant 
sur ce precedent seul. La seconde difference, qui est aussi im- 
portante que la premiere, consiste en ce que dans la cause de 
Boudria et McLean, non-seulement la femme ne s'etait pas obligee 
avec ni pour son mari, mais qu'elle ne s'etait pas obligee du tout, 
qu'elle n'avait encouru aucune responsabilite par Tacte de ratifi- 
cation qu'elle avait consenti ; tandisque dans lo cas present la 
femme s'est obligee solidairement avec et pour son mari ; qu'elle 
s'est rendue caution de son mari, en renon<jant a son hypo- 
theque legale pour assurer Tex^cution de cette mfime obligation. 
On voit done par ces quelques remarques que ces deux causes 
n'ont aucune analogie entre elles et qu'on aurait bien pu juger 
sagement dans la cause suscitee, sans pouvoir juger sagement 
en adoptant la m6me decision dans la cause actuelle. Au sur- 
plus, on voudra bien remarquer que dans la cause de Boudria et 
McLean la raison principale donnee par la majorite de la Cour 
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Lafforij^ndidre ^^^^^ g^^ ]^ femme, par son acte do ratification, no s'etait assn- 

ihibaudeau. j^j^^jg ^ aucunt* Tesponsabilite, et que c'ost en s'appuyant sur la 

meme raison que la Cour Inferieure a maintenu la contestation 

des intimes, admettant qu'il y avait parfaite similitude entre les 

deux cas, ce qui ne nous parait pas soutenable. 

S'il est vrai que cette cause de Boudria et McLean ne puisse 
pas servir de base a la decision qui doit ^tre donnee en cette 
cause, nous soumettons humblement que la jurisprudence qui 
a prevalu et qui doit pr6valoir encore est celle qui a ^te consa- 
cree par plusieurs decisions, depuis la cassation de Tordonnance 
d'enr^gistrement, et notamment dans la cause de PinsonnauU vs. 
Brosseau el Ste. Marie^ Opposante. (1) 

En Cour Inferieure on s'est appuy6 fortement sur Tecrit de 
feu le Notaire Lacoste, public il y a un certain nombre d'annSes, 
et qui est rapporte au 3e vol. de la Revue de Jurisprudence. Ce 
travail, dA a une plume habile, a pu peut-etre exercer une cer- 
taine influence sur le jugement de la Cour Inferieure ; mais 
nous ne croyons pas cet ccrit suffisamment profond et raisonne 
pour croire que nos cours de justice devraient se departir de la 
jurisprudence que nous av^oiw etablie ci-dessus, pour adopter la 
maniere de voir et de penser de Tauteur. Cet ecrit est certaine- 
ment remarquable par la facilite des exproFsions, par la beaute 
du style ; mais la logique ne parait pas etre ce que cet ecrivain 
avait le plus cultive pendant sa vie. D'ailleurs, il suffit de r^ferer 
k la courte critique que Son Honnenr le Juge Mondelet en a 
faite dans la cause de Boudria et McLean^ pour comprendre 
qui'lle influence cot tcrit a pu et doit produire dans le monde 
judiciaire. 

Gatithier, pour los Intimes : — La question en litige est celle- 
ci : Une femme commune en biens a-t-elle droit, avec Tautori- 
sation de son mari, de renoncer a une hypotheque qu'elle a sur 
les biens de son mari pour ses reprises matrimoniales ? Nous 
repondons, oui. Examinons d'abord quelle etait la condition de 
la femme mariee sous le droit commun et sous Tautorit^ des lois 
qui regissent la communaute de biens. 

Le mari, comme maitre de la communaute, a droit de 
vendre, aliener, hypothequer tons les biens de la communaute. 



(I) Rcvuo de Jurisprudence p. 134. (Voir au3!>{ Revue de Jorisp. vol. 1, p- 333. Did- 
lion del TribaD.iaz, rol. 3, p. 189. L. C. Jurist, vol. 2, p. 205. Le mdmo, vol. 3, p. 334.) 
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il est h maitre absolu de tous les biens, partant le seul maitre ; i-fwy^*""* 
la femme, au contraire, ne pent rien faire sans rautorisation 
de son man ; Tarticle 228 de la coutume de Paris donne les 
restrictions sous lesquelles la femme pent obliger la comrnn- 
naat6. Mais avec rautorisation de son mari la femme pent 
faire tous les contrats, elle peut vendre, hypotli6quer ses biens 
propres, elle a les m6mes pouvoirs que son mari, il n^y a pas de 
limites k ses i)ouyoirs de faire des contrats legitimes et toutes 
les alienations de ses biens. 

Pouvant le plus, elle peut le moins ; la femme marine pou- 
vait sous le droit commun renoncer a Thypotheque legale qu'elle 
ayait sur les biens de son mari en favour d^un crSancier de soik 
mari, ou d^un de ceuz de la oommunautS. Comme on le voit^ 
r^tat de la femme n^6tait pas du tout une incapacity de con- 
tracter, mais seulement cette faculty 6tait subordonn^e k Tauto- 
risation de son mari. (1) 

Si par le droit commun la femme marine avait droit, avec 
rautorisation de son mari, de £ure tous les contrats civils, vendre, 
aligner, hypoth^quer, c^der ses droits, elle a encore ce droit 
la aujourd'bui, 4 moins qu^il n'y ait eu quelque loi modifiant 
celles plus haut mentionnfies. O'est ce que nous allons voir 
maintenant 

L'acte d'obligation qui contient la renonciatiou eu question, 
6tant pass6 en 1861, le pouvoir de Madame Perraolt de faire 
cette renonciatiou doit etre r§gl6 par Pordonnance d'enregistre- 
ment ch. 85, S. K. B. C. La clause qui parle de la question eat 
la clause 55 d6ja cit6e : '' NuUe femme marine np pourra se por- 
ter caution, ni encourir de responsabilitg que comme commune 
en biens avec son mari, pour les dettes, obligations ou engage- 
ments contractus par le man avant leur manage, ou pendant 
la dur£e du mariage, et tous ^engagements et obligations oon^ 
tract6s par une femme marine en violation de cette disposition 
seront absolument nuls et de ^ul effet." 



(i) 1. Bonijon, Droit oomman de U Franoe, p. 674« eh. 3, teet 4.— Idem, oh. S, seot. 1% 
.11. 

Idem. 7iime partie» oh. S, leoi. VI. 
LeBroB, CommanauM, L. 3, oh. I, p. 1. 
Idem, ibidem L. 3, oh. 3, leot. 4, p. IS. 
Idem, ibidem L. 3, oh. 3, seot. 1, p. 1. 
Lemaftre Coat, de Paris, page S6S. 
ReniiMOD, de la oommonaaM, p. 41, oh. 7, p. 3. 
Pandeotei de Jaettaien, t<A. 6, p. 3^1. 
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Lagorgendiire Voila mainteuaiit une modification considerable anx droite 

Thibau«e»a. ^^^ ^^ femme avait par le droit commun. 

D'abord Pordonnance annuUe toutes les obligations qu'une 
femme pent contracter par les engagements pris par son mari, 
tant personnelles que r^elles ; d'un autre c6t6, elle ne pent pas 
s*obliger pour des tiers conjointement avec son mari autrement 
que comme commune en biens. 

L*obligation en question on cette cause tombe-t-elle sous la 
restriction de la clause de Tordonnance ci-dessus r6cit6e ? nous 
disons bien certainement non. 

Cette obligation fut consentie par M. et. Madame Perrault, 
en (aveur de Louis Galameau en reglement de compte courant, 
pour effets et marchandises Vfendus et livr§s aux dits appelants 
et a leur famille avant la passation du dit acte ; I'obligation est 
consentie conjointement et solidairement par M. Perrault et sa 
femme comme communs en biens et il n'est nuUement question 
dans Facte d'obliger les biens propres de Madame Perrault. 

D'ailleurs, en quoi la presence de Madame Perrault pou- 
rait-elle etre n6cessaire dans cette partie d'obligation ; I'acte 
d'obligation n*6tait-il pas aussi bon sans sa presence, et son mari 
avait-il Ijesoin qu'elle s'obligeat avec lui pour engager la com- 
munaute et en hypoth6quer les biens immeubles? Au contraire> 
ne pouvait-il pas, tout aussi bien, le faire seul ? 

II est Evident que c'est la une erreur du notaire, et c*est une 
erreur dans laquelle tombent souvent les anciens notaires ; ils 
s'imaginent quefc\ femme devant comparaitre pour renoncer a 
son hypothfeque legale, il est necessaire de la faire comparaitre 
comme s'obligeant ; lis sont quelque pent routiniers et tiennent 
aux anciennes formules ; c'est plutot du remplissage maintenant 
que la loi defend aux femmes marines de s'obliger autrement 
que comme commune en biens. Cela ne rend pas robligation 
nuUe, elle est parfaitement legale, sauf le droit de la femme re- 
non<;ant plus tard a la communaute de se faire d6charger de 
toute contribution aux dettes de la communaute a Tegard des 
cr6anciers, meme de ceux envers qui elle s'est obligee conjoin- 
tement avec son mari. 

Mais ce n'est pas de cette partie de Tacte en question dont 
il s'agit en cette cause. Nous n'avons pas poursuivi Madame 
Perrault, et ce n'est pas son immeuble que nous avons vendu ; 
nous ne sommons pas Tappelante de nous donner ce qu'elle 
nous a promis^ nous ne reclamons aucun engagement de sa part ; 
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nous lui disons : vous avez renonc§ en notre favenr an droit que i^w^n*"" 
vou« aviez d'exercer vos reprises matrimoniales sur la terre de Thibaude»u. 
votre mari, yous ne pouvez pas maintenant revenir sur cette 
renoQciation. 

Tout ce que rordonnance defend a la femme c'est de s'obli- 
ger autrement que comme commune en biens et de cautionner 
pour son mari, soit directement ou indirectement ; ailisi tons les 
actes qui ne contiennent de la part de la femme marine aucnne 
responsabilite^ aucune obligation^ elle pefit les faire. 

Par cette renonciation I'appelante n'a certainement pas 
contracte une nouvelle obligation, elle n*a pas promis de faire 
quelque chose» elle a renoncfe au droit d'agir. 

L'ordonnance 6tant une exception, une dferogation au droit 
commun, toutea les clauses doivent 6tre interpretfies strictement. 

Ainsi, comme il est dit dans les Pandectes de Justinien : 
" La femme marine pent payer pour son mari, car ce n^est pas la 
s'obliger pour lui, puisqu'elle ne contracte aUcune obligation en 
ce cas. II importe pen qu'elle paie en argent ou qu'elle donne 
des effets en paiement, qu'elle delegue son d6biteur, qu'elle vende 
Bes immeubles pour pnycr les dettes de son mari. Dans tons les 
cas la femme nc contrafie aucune obligation pour son mari, Tor- 
donnance viont au secours de la femme qui s'engage ou engage 
ses biens et noii de colle qui les aliene ; en eflfet, Ton concyoit 
qu'une femme hO dejormiuera plus aisement a s'obliger qu^a 
donner ou a vendre ses biens, elle ne verra pas le danger sur le 
moment, elle se laissera surprendre facilement ; c'est ce que le 
l6gislateut a eu en nle d'empfecher.'* 

De meme^ disent encore les Pandectes : " une femme pent 
renoncer a son hypotheque legale sur Ij^s biens de son mari en 
faveur d'un creancier de ce dernier ; en faisant cette renoncia- 
tion elle ne s'oblige pas, elle aliene.*' 

Dans le cas actuel Tappelante s'est obligfee conjointement 
avec son mari et comme commune en biens pour payer, non pas 
une dette de son mari, mais une dette de la communautg ; dans 
le m^me acte elle renonce & Texercice de ses droits matrimoniaux 
et reprises ; ce n'est plus une obligation, et il ne faudrait pas 
donner k Tordonnance plus d'eflfet qu'elle n'en doit avoir, ou 
I'etendre au dela de ses termes ; la peine de nullity est de droit 
etroit, on ne doit pas Tetendre d'un cas a un autre, d'une chose h 
une autre. 

En supposant que I'appelante n'eut pas obtenu un jugement 
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i»9ot^^diif gj^ Separation de biens, lorsque la terre en question a 6t€ vendue, 
TMbMdMtt. u'est-il pas vrai que les intim^s enssent 6t6 pay6s compldtement 
et en preference & elle sur le prodnit de ladite rente ? Enc% cas, 
dira-t-on que, plus tard, I'appelante, obtenant nne separation de 
Mens et renon^ant k la commnnaute, pent reyenir contre les 
intimes pour r^peter. les deniers par euz re^ us sur le prodnit de 
la dite terre ? Eyidemment non, pas pins que si pendant la com- 
mimaute elle ent yendn ses propres i>oiir payer la dettede son 
9iari, la fempae n'ayant Ik contraote ancune obligation. 

Mais si nne femme marine hypoth6qnait sa proprieU ponr 
cantionner nne dette de son marl, elle ponrrait ensnite opposer 
anx creanciers la nnllite de Tacte. 

Qui pouvait enipecher' la femme* de ne pas rgclamer ses 
droits matrimonianx m£me sans y ayoir renonc6 expressement ? 
si elle ne les reclame pas aurait-elle qnelqne recours ? 

L'ordonnance d'enregistrement er6e nne nouyelle modifica- 
tion. Sons Tancien droit le douaire appartenant anx enfants, la 
mdre n'en ayait que rnsnfrnit, partant la mere ne ponyait y 
renoncer ni I'affecter d'aucnne manidre. 

Par I'ordonnance, toute femme mariee pent renoncer a son 
douaire et k Thypotheque qu'elle a sur lesbiens de son mari ponr 
la surete de son douaire. 

Ainsi I'ordonnance d'un c6te defend k la femme de s^obliger 
pour son mari, et d'un autre c6t6 lui donne le droit, qu'elle n'avait 
pas auparayant, de renoncer k son douaire et a son hypotbeqne 
sur les biens de son mari. 

En face d'une semblable legislation, est-il raisonnable de 
pretendre que le but du legislateur etait d'empecher une femme 
de renoncer k I'exercice de ses reprises ? n'est-il pas plus logiqne 
de dire que la loi n'a etS faite que dans le but d'empecher que la 
femme mariee, mue on trompee i>ar son attachement a son mari, 
ne consentit soit a hypothequer son bien pour son mari, soit a se 
rendre caution pour lui, mais que le legislateur n'a pas voalu 
aller plus loin, sachant qu'il ne serait pas facile i>our un mari de 
demander k sa femme de payer pour lui, on bien de renoncer aux 
droits qu'elle a sur les biens de son mari ? c'est 1^ yraiment I'in- 
terpretation la plus conforme k Tesprit de I'ordonnance. 

Cette question a fait difficulte, mais on doit aujourd'hoi la 
considerer comme reglee dans le sens que nous prfitendons. 

La Cour d'Appel a juge dans le sens de la legalite de cette 
renonciation dans la cause de Boudria et vir et McLean, 6 Jurist 
p. 65. 
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Comme on le voit rordonnance d'eDregistrement n*a nuUe- ^^^^^^^^ 
ment en vue d'empdcher la femme de renoncer a exercer ses re- ^*^«^«»«- 
prises matrimoniales. 

Dans son int^ressante dissertation snr I'ordonnance d'enre- 
gistrement en ce qu'elle concerne les contiats faits par femme 
marine (1) M. Lacoste tire dn fait que la femme a yendu solidaire- 
ment nn bien de communant^ la conclusion quelle renonce k 
Thypothique qu'elle a sur ce bien ; c'est la mfime position que la 
cause Boudria et McLean^ cit6e plus haut, et nous trouyons cette 
conclusion de la logique la plus serree. 

La question en cette cause-ci se pr6sente sous un jour bien 
plus fayorable pour les intimSs ; dans Tacte en question il y a 
d^x parties parfaitement distinctes : dans la premiere I'appelante 
B'oblige solidairement ayec son mari a nous payer une certaine 
s^me, dans la seconde partie elle renonce k son droit d'exercer 
des reprises, elle renonce k Thypotbeque legale. 

Comme nous Tayons dit plus baut, la premidre partie de cet 
acte n'est d'aucune yaleur quelconque, puisque le mari pouyait 
seul consentir Tobli^ation et donner bypotheque sur les biens de 
la communautS, et nous n'ayions besoin de la presence de la 
femme que pour la seconde partie, c'est-4-dire, pour la renoncia- 
tion a rhypotbeque legale ; ces deux parties sont parfaitement 
distinctes. 

L'appelante en renon<;ant a la communaute se releyait de la 
premifere partie dans le cas ou cette obligation eut yalu quelque 
cbose, et ainsi que le dit I'article 882 du Code Civil, " La femme 
renonfonie est dichargie de touie contribution aux dettes de la com- 
munautS, tant d Cigatd du mari qu^d Tigard des cr^anciers, m4me de 
ceuz envers qui elle s^est obligie conj ointement avec son marir 

Mais la seconde partie, c'est-a-dire la renonciation k ses re- 
prises et bypotbeque legale, reste dans toate sa force ; cette re- 
nonciation, la femme ne pent s'en relever, tant qu'il n'y aura pas 
de loi qui permette a la femme renon^ante a la communaut6 de 
se faire relever de la renonciation aux droits qu'elle avait faite 
pendant la communaut6. 

En supposant que la premidre partie de Tacte en question 
fat nulle, ce que nous nions, puisque la loi dit seulement que la 
femme ^enon^ante en est d6cbarg6e, mais n'annulle pas pour 
Tobligation contract6e comme commune : en supposant disons- 



(1) 3 R«T. d« Ug. 121. 
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Lagorgendrtre qq^q g^g cette partic fut iiulle, la seconde partie n'en serait pas 
Thibaudeau. g^mmi^e. In omnibus dispositionibus utile per inutile non vitialur 
quoties aliqua separationis vel divisionis ratio iniri potest. 

Tons les principes en fait de nuUite soiit la ; quand dansun 
acte il se trouve une clause entachee de nuUite, pourvu que cette 
clause ne soit pas intimement li^e au reste de Tacte, elle est 
nulle, mais n'entraine pas la nullitfe de Tacte. 

Pour toutes ces raisons, le jugement de la Cour Superieure 
devrait etre confirm§. 

Jugement confirms, Duval et Drummond, JJ., dissentientibus 

Montambault et Taschereau, pour les appelants. 

Gauthier et Roy, pour les intimSs. 



COUR DE CIECUIT, QUEBEC, 

22 JANVIER, 1875. 

Tessier, J. 

LA COMPAGNIE DINSTRUMI.NTS AGRICOLES, 

DemanderesH ; 
vs. 
ETIENNE HEBERT, 

Vifendeur* 

Joot : Que dans uqq action inienl^e par une compai^Die k fonds social contre qq ae- 
lioanairo pour !♦» raoiilaut d' une part souscrite etnonpay6e, sur preuvequelw 
ilin>cifurs el ofliciers de la compagnie oni donne leur demission et n*ont pas 
eie remplaces, la Gour, nonobslant la i^ec. 20 de ia 31 Vic. c. 25, ordonnera 
que ia compagnie proc^de k I'^lection d») uouvoaux ofliciers, ou d'tin cura- 
teur suivant Tart. 37 1 du C. C., et en produise acte. avant de pouYoir proceder 
nlterieurement dan?i la cause— frais resurv68. 

Action pour |50, montant d'une part souscrite par le defen* 
deur dans le fonds capital de la demanderesse, et non paySe. 

Le d6fendeur plaide : Que lorsqu*il a souscrit la demande- 
resse etait insolvable et cachait le fait. 

Que par la loi des compagnies incorporfies il est statn6 que 
les affaires de la compagnie doivent etre g6r6es par pas moins 
de trois ni plus de neuf directeurs, et que la demander^sse n'en 
a aucun, tons ayant resign6. 

Que par la m^me loi toute telle compagnie doit avoir un 
president et un secretaire, et que la demanderesse n'a ni Tun ni 
I'autre. Qu'il n'y a maintenant personne qui ait le pouvoir 16gal 
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de percevoir les argents dus a la compagnie, et d*en donner ^tiiti aJSJ! 
quittance valable. h^^ 

Qu'a une certaine aesembl^e des actionnaires de la deman- 
deresse, tenue a Quebec, en mai 1872, le nomm6 R. P. Vall6e a 
et6 noinm6 syndic par certains actionnaires presents, avec un 
conseil on pr6tendu conseil d'avisenrs, et qu'un prfetendu pou- 
Yoir lui a Hk alors et la conf6r6 de liquider les affaires de la 
compagnie. Que telle nomination on pretendue nomination 
etait et est ill6gale, nuUe et de nul ejffet. 

Que c'est le dit R. P. Valine qui, en vertu de sa pretendue 
nomination, a intents la pr6sente action an nom de la compa-^ 
gnie. 

Et le dfifendeur conclut au renvoi de Taction avec dfipens. 
La demanderesse r^pliqua qu'en vertu de la sec. 2G de la 31 
y. c. 25, si en aucun temps une Election de directeurs n'est pas 
faite la compagnie ne sera pas dissoute et les directeurs sortant 
demeureront en charge jusqu'a T^lection de leurs successeurs. 

La Cour, etc. Consid6rant qu*il a 6t6 fetabli que tons les direc- 

tenrs et oflSiciers de la compagnie incorpor^e demanderesse en 

cette cause ont donne leur demission, a Tassembl^e gen^rale des 

actionnaires tenue en mai 1872, et qu'il n'a pas 6t6 proc6d§ a 

une 6lection pour les remplacer, et qu'il n'app«rt pas qu'il existe 

ancune personne autoris6e suivant la loi k administrer les a^- 

res de la dite <;ompagnie ; ordonne qu'avant faire droit sur le 

merite il soit precede si Tfelection de tels officiers suivant la loi, ou 

a la nomination d'un curateur pour la liquidation des aJBfaires de 

la dite compagnie demanderesse suivant la loi (Code Civil, art, 

Sll\ ainsi que les parties aviseront, et que dans ce cas il soit fait 

rapport de telle procedure en cette cause afin qu'il soit proc6d6 

uJterieurement, frais rfiserv^s. 

C. J. Suzor, proc. de la demanderesse. 
R. J. Bradley, proc. du defendeur. 
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ITth may 1876. 

Coram Merbdith, C. J., and biuART, J., in Chambers. 

Mo. 1358. EMONO, 

PlainUf; 

vs. 

BLAIS, 

DefendarU. 

Held :-^That were a party has failed to stamp certain of his depositions, the prolho* 
notary may refuse to draw, certify or tax such party*s bill of costs, while the 
depositions remain so unpaid. 

The defendant who had failed to pay for or stamp certain 
depositions, applied, after judgment, to the prothonotary for his 
bill of costs, in the usual way. The prothonotary refused to 
draw up a bill, or even to certify or tax the bill when drawn by 
the party himself, or his attorney, so long as the depositions 
remained unpaid, alleging that he had had to disburse money on 
them, in payment to the clerk, and the same should be reim- 
bursed to him before he coujid be compelled to give or certify a 
bill of costs. 

The defendant's attorney having prepared his bill, amounting 
to 1106, required the prothonotary in writing, as follows, to certify 
the same : " Q-entlemen, Your are hereby required to certify and 
tax the above bill of costs according to the tariff now in force, 
pursuant to the immemorial custom and usage of this court, 
and to law, and yonr fees for such certificate and taxation, to 
wit sixty cents, are herewith and hereby tendered you. " 

To which the prothonotary replied as follows : " Defendant's 
depositions not having been stamped, no taxation can take place 
until they have been stamped pursuant to law." 

The defendant then gave notice as follows : '' G^nilemeB, 
Take notice that on the 17th May instant, the above bill of costs 
will be submitted for revision and taxation to any one of' the 
judges of this court, in chambers, and an order will then and 
there be prayed^ directing you to certify and tax the said bill 
according to law. " 
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The defendant cited the Code of Civil Procedure, art. 479 : J^';-;"" 

*' Costs are taxed by the prothonotary upon production of a bill *'*"• 

" thereof, and according to the tariflf in force, &c." ; and C, S. L. C. 

cap. 83, sec. 151, '* The prothonotary of the Superior Court, and 

'' the clerk of the Circuit Court at any place, shall have full 

'• power to tax costs in causes aiid proceedings in their respective 

'' courts ; and such taxation shall be made in the same manner 

" and subject to the same rules, and shall have the same effect, 

'as if made by a judge of the court"; and contended that a 

judge could not refuse to certify or tax on the ground that 

pijpers had not been stamped, having no interest in the matter, 

and the prothonotary, though in some cases he had an interest in 

g-ettiiig the fees paid, could not adopt this arbitrary method of 

enforcing payment, but should act in the same manner and subject 

to the same rules as a judge. Probably he would have some other 

recourse against the party to recover the money disbursed on 

tho depositions, but the law did not give him this one, and it 

could not be assumed. It has been uniformly the custom to 

grant a bill of costs at any stage of the case, according to the 

documents in the record, and if this rule be altered it will, in 

many cases, operate as a hardship upon the attorney, who, before 

obtaining a certified })ill uj^on which he can recover Irom his 

client, may be compelled to disburse further sums of money, 

while the non payment of the papers originally may have been 

entirely the fault of the client. 

The learned Chief-Justice, after consultation with Judge 
Stuart, sustained the prothonotary's pretension. 
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IX THE VICE-ADMIEIALTT COURT, QUEBEC. 

FRIDAY, THE 2 1st JULY, 1876. 

THE «' UNION," HAMMOND, MASTER, 

Action of Alexis Tremblay, 

M^here a steamer shortly after leaving her mooring came into coIUmoq with a s&U 
boat towing timber, held, that in support of her plea of inevitable accident, the 
steamer must shew an over-ruling force, a vis mojort which could not have 
been avoided by waiting at her mooring berth until such time as the promoter's 
boat had passed,- and also that after she led her berth it was impossible for her 
to keep out of the way of the boat. 

That as respects costs, the Court has no discretion to exercise in a case of collision whea 
no fault is imputable to the irjared party and his adversary is solely to blame. 

Judgment: — Hon. G. Okill Stuart. 

The owner of a small craft o^r boat of ten tons has brought 
this suit against the St. Lawrence Steam Navigation Companyi 
owners of the steam vessel Union, for negligence on her leaving 
St. PauFs Bay, w^hereby a collision took place and his boat was 
damaged. 

The defence for the steamer is inevitable accident, occasion- 
ed by two counter currents, which brought them in contact. 

While the steamer w^as landing her passengers at a schooner, 
which served as a pontoon for the purpose, at St. l^aul's Bay, be- 
tween noon and one o'clock on the 16th of August, 1874, the boat 
of the promoter, at the time propelled by oars, and ha^dng in tow 
a raft of eighteen pieces of timber, was crossing from St Paul's 
Bay to Isle aux Coudres, opposite and distant about two miles. 
Not far off was another boat of Ulric Bouchard, similarly engaged 
in towing timber. There was little or no wind, the tide was on 
the ebb and its force nearly if not quite expended. 

When the steamer left her mooring to resume her course 
after landing her passengers, the boat of the promoter was about 
* a mile out in the stream, and Bouchard's between the two. The 
steamer, after passing Bouchard's boat, came into collision with 
the timber in tow of the promoter's boat, which forced it round 
and so brought it under the wheel of the steamer as to occasion 
damage to it. 

According to the testimony on each side there is a strong 
current at the place in question. It is designated on Admiral Bay- 
field's chart as the Cheat Ripple, and there is also a counter cur- 
rent or eddy running at the same time. The strength of these 
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currents is the greatest when the tide is at half ebb, and dimi- "^^ ^•'* 
nishes gradually until low water, when it is weakest. From the 
evidence of thirteen witnesses, examined for the promoter, it 
would appear that when the collision took place it was almost 
still water, that any current was scarcely perceptible, and that 
it was quite easy for the steamer to hare passed the plaintiff's 
boat and raft without touching them. One of these witnesses 
Bouchard, who was in the intervening boat, has givt'n his evi- 
dence impartially. He is sixty-three years of age, and has been 
a navigator in and about the locality for the last forty years. . 
What he observed is as follows : — 

" I saw the Union lea^*^ the pontoon towards the east ; the 
promoter's boat was then about eighteen arpents from the pon- 
toon, was propelled by oars slowly, as she had her timber in tow^ 
The steamer passed in front of me to the south about two arpents. 
After having passed she seemed to change her course a little 
towards the north in the direction of the plaintiff's boat. I said 
to myself, " She is going to take that boat there " ! In a few 
moments the boat and raft were hidden by the ^toamer. The 
water in her wake was raised to two or three feet, when she 
passed me ; she was not going with a full head of steam, but fa5^t 
enough to obey her helm." Adverting to tho eddy he states that 
it was running up moderately in the direction of the steamer, 
and th^ promoter's boat was on the border of it, but, in his 
opinion, in a place w^here it would not be felt, and that it was 
quite within the power of the steamer to avoid the promoter's 
boat by passing it to the one side or the other as she had done 
his. He examined the promoter's boat after its collision with 
the steamer, and found the damage to be one knee broken, the 
frame lifted, the lower part broken, as also the rowlocks. 

The sailing rules which apply to this case are the 15th, with 
directs " that if tw^o ships, one of which is a sailing ship and the 
other a steamship, are proceeding in such directions as to involve 
risk of collision, the steamship shall keep out of the way of the 
sailing ship," and the 17th to the effect " that every vessel over- 
taking any other vessel shall keep out of the way of the said 
last mentioned \'esgel," provisions which have increased force 
when the vessel approached is impeded by a tow. 

These rules and the invariable current of decisions, imposed 
upon the respondents, after the strong case made by the evid- 
eifce fpr the promoter, tbo bvirdej; of proof ibut the coJli-^iQu ^v^s 
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Th« Vnon. ^^^ inevitable accident Alihonght it is sworn to by some of the 
promoter's witnesses that the steamer proceeded with unabated 
speed until she struck the raft, this is doubtful, and from their 
point of view they were perhaps mistaken, but this is not ihe 
only point that the steamer had to meet. Before she can have 
the benefit of her plea of inevitable accident she mlist shew an 
overruling force, a vis wajot\ which could not have been avoided 
either by waitin*? at her m(K)ring berth until such time as the 
promoters boat had passed or was out of the eddy, or the whirl- 
pool as some of the respondent's witnesses have termed it, and 
further, that after she left her mooring berth it was impossible 

for her to keep out of the way of the boat. ^i 

# 

The master of the Union directed the motion of the steamer 
at the time, although there were a first and second pilot on board 
of her. Examined as a witness for the Union he has stated as fol- 
lows : — '* I perceived the promoter's small boat and the other 
one, of which I have spoken, before we left the schooner (the 
pontoon\ Both small boats were standing about south-east from 
where the pontoon was lying, when I first saw them. I kept 
them in view from that time until the collision. On leaving the 
pontoon I headed the steamer right down south-east towards the 
small boats in the direction of the Eboulements." The account 
given by the master upon which the respondents rest their case 
is in the following terms : " There is a strong eddy in Bay St. Paul 
caused by the current running in opposite directions, and which 
increases in strength at different stages of the tide. After the 
steamer had left the schooner pontoon) I noticed that boats were 
pulling with their oars to try and avoid the eddy ; one boat, 
which was the nearer to us avoided the eddy, but the outside 
boat failed to do so and drifted towards the steamer. The boat 
in question was about a thousand feet from the Union when I ob- 
served her drifting towards us ; she was coming at the rate of 
about five or six knots an hour with the eddy and approaching 
our starboard bow. The eddy w as taking the steamer out to- 
wards the boat aud bringing the boat upon her. Almost imme- 
diately after we turned the steamer, on leaving the schooner, (tha 
pontoon) I stopped the engine so as to allow the boats to get out 
of our way, as the eddy was carrying us towards them. When I 
s:iw that I could not avoid the outside boat, on account of the 
eddy, I reversed the engines immediately full speed, and kept 
them so reversed, until I found it was necessary to stop them to 
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prevont the logs of timber which the boat was towing from get- 
ting into our starboard wheel and damaijint; it. A minute or two 
afl'T the engine hdd been stopped the boat drifted with the eddy 
under our starboard gangway, the logs th^^ boat was towing 
stopped under our wlied and tli*.^ boat at tho gangway. The 
Vnion was not then nio\ ing A all.' 

Before stating wherein this tostinio .y f;cls short of proving 
a ciise of inevitable accident, it may be said that tlu master of 
the Uflion must have made a mistake as to the force of the eddy 
being sufficient to drive the promoter's boat towards him at the 
rate of between five and six knots. This portion of his evidence 
is altogether unsupported and negaiived by the mass of testi- 
mony for the promoter, and there is Admiral Bayfield's chart 
which gives the current but five knots at spring tides, and ^his 
]nnst be its full force at the hdf ebb, and not at still water as at 
the time of collision. 

The master of the Union s»ems to hive thought it the duty 
of the rowing boats, those two helpless objects, to have kept out 
of the way of the steamer. The law is the reverse, and imposed 
that duty on him. The evidence for the respondents is marked 
by this significant fixct that no oin» witness has testified that wnth 
ordinary skill and care the stv'amer couhl not have avoided the 
boat. The inference is that the steamer either did not allow for 
the force of the current when passing tlr^ boits, or else by mis- 
calculation of the distance did not ^iop her enirines in time. 
The law defines inevitable accident to be. " where a party charg- 
ed with an offence could not possibly prevent it by the exercise 
of ordinary case, caution and maritime skill. It is not enough 
to show that the accident could not be prevented by the party at^ 
the very moment it occurred, but the question is, could previous 
measures have been adopted to render the occurrence of it less 
probable." (1 . The i)i:omoter's evidence estal)lishes that they 
could, and that of the resjiondents in no way establishes that they 
could not. The conclusion, therefore, is inevitable that the 
steamer was solely to blam<» for this collision. That a powerful 
steamer upon a breadth of wati-r of two miles, in a channel of 
more than one, with no wind and a slight current, one w^ay or 
the other, could not have avoided the small boat, is incredible. 
I must, therefore, decide in luvor of the promoter for the damage 



The U*iion. 



(1) PritcharU's Dig p. 133. 
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Th» vnion. ^oiie to His boat, and in coming to this decision I must say that 
had there been no other evidence than that of the master of the 
Union in the case I would, upon it alone, have come to this 
decision. 

As the nature of the case does not require a reference, the 
duty devolves upon this Court to assess the damage, which can 
only be done by weighing the testimony. The promoter has 
proved that his boat was a new one worth two hundred dollars ; 
his witnesses vary in their estimate of damage done to it from 
one hundred dollars to forty. On the other hand the master of* 
the Union went to the Isle aux Coudres and examined a ^ 
boat there, represented to him as that of the promoter, and, with 
two persons taken with him, estimated the damage to be so trifl- 
ing as not to be worth mentioning ; and this upon an ex parte 
survey -without notice to the promoter. I find myself bound to 
take the estimate of Bouchard, forty dollars, and a decree for that 
amount will be entered. Then as respects the costs I have no 
discretion to exercise in a case of collision w^hen no fault is im- 
putable to the injured party and his adversary is solely to blame. 
I must therefore award the costs, rendered considerable by the 
examination of twenty-three witnesses, in comparison of which 
the amount awarded is less than a tithe. But for this the res- 
pondents are themselves to blame in not having tendered the 
amount awarded : in which case, if not accepted, the costs would 
bave fallen upon the promoter. 

O tarrell^ for promoter. 

Andrews^ Caron 8f Andreics, for respondents. 



BANC DE LA EEIXE. 191 

CODR DU BANC DE LA KEIJ^E, EN APPEL. 

QUEBEC, LE 5 BEPTEMBRE 1876. 

Coram Dorion\ J, C, Monk, Ramsay, Sandorn, Trssibr, J J. 

TUftOPHILE BELIVEAU, 

(Contestant la demando <i'aulorisation & vendre.) 

Apfelint. 

ET 

E. C. P. GULVREFILS, 

(Requdrant autorisation u vemlie.) 

Inlimi. 

jL'Gfe i—Que, la loi veillant d*un oeil jaloux snr la conservation des hiens, et surtout 
des immeubles, des mineurs. il faut de tr^s fortes raisons pour en autoriser 
rali^natioQ, et ces immeubles doivent dans tons les cas n'dtre vendus que lors- 
qu'il y a n^cessit^ de le fa ire. Et en Tabsence da preuve do cette n<^ce?sin^, !« 
juge, mdme sur Tavis d^une majoriledes parents pKsents en assemb!6e, no doit 
pas ordonner la vente. 

II s'agissait sur le present appel du merite d'un ordre ou 
decret d'autorisation permettant la vente de biens immobiliers 
appartenant a des mineurs, ainsi que d'un jugement de la cour 
superieure confirmant ce decret. 

L'intimfe etait le tuteur, et I'appelant le subroge-tuteur, des 
enfants mineurs de feu le Dr. A. C. Roy, et de Dame Amfelia 
Bertha "Wilhelmina Cresse, son epouse. A la demande de Tintime, 
une assemblee des parents de ces mineurs fut convoquee, dans 
le but d'aviser sur TopportunitS de vendre les biens immobiliers 
de cette succession. 

L'appelant fut appele au conseil de famille ; il y assista et 
protesta contre toute autorisation a vendre. La majorit6 des 
parents presents s'est prononc6e en faveur d'une telle autorisa- 
tion. Le 19 Janvier dernier, Thonorable juge M. A. Plamondon, 
sifegeant en chambre, a Arthabaska, rendit un jugement par lequel 
il homologua le rapport du conseil de famille, et ordonna la 
vente de tous les immeubles des dits mineurs. 

L'appelant s'est de suite pourvu en appel contre cette de- 
cision. Cependant il fut decidS qu'il devait au prealable passer 
par la cour superieure, et son appel fut en consequence ren- 
voye. Adoptant la suggestion qui lui etait faite, Tappelant 
s'adressa, le 20 mars dernier, a la cour superieure pour le district 
d'Arthabaska, afin de faire reviser Tordonnance du 19 Janvier 
deruier. 
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p«iiTr»ti Cette requetc ponr revision contenait toutes les raisoiis men- 

chovreflj.. tit^nii^.es plus loin.. Elle alleguait entr'autres rabsence du rap- 
port d'experts exige par Tart. 1268 C. P. C, et soutenait le danger 
et Timpossibilite absolne de p3rmettre dans ces circonstances la 
rente des biens immobiliers des mincurs, 

L'intim6 insista, et quatre jours plus tard il fit motion pour 
permission de produire tin rapport d'experts. 

L'appelant objecta : lo. Que I'on ne pouvait a cet etage de 
la cause changer ainsi virtuelleraent la position des parties 
2o. Que la revision ne devait porter que sur les documents, 
produits avant le premier jugement. Qu'en supposant m^nie 
qu'en rt^gle generale. Ton put, apres un premier jugement, per- 
mettre Tintroduction an dossier de pieces necessaires pour justitier 
ce premier jugement et lo faire confirmer, il y aurait cepen- 
dant exception dans le cos actuel. L'art. 1272 C P. C, exige 
que le raj)port d'experts soit snvmis au comeil de famille avec la 
deviande d'autorisation. Ce document ne pouvait done etre produit 
sub^iquernmertt au 12 javviir dernier, savoir a la reunion du conseil 
de famille. 3o. Que ce pretendu rapport d'experts ne pouvait 
non plus entrer au dossier sans etre accompagne de Tacte noui- 
mant ces experts, vu que cette nomination ne pent etrefaite que 
par'certaines personnes, sous une forme notariee et avec cer- 
taines formalites exigees a peine de nullite. 

Malgre ces objections, la cour — le 3 'avril dernier — dechar- 
gea la cause du delibere et permit la production de ce rapport 
avec depens conlre Tappelant. 

L'appelant excipa du jugement, puis soumit de nouveau. sa 
requete pour revibiion. 

Finalement, le 15 avril dernier — la cour renvoya avec dcpena 
cette requOle i^our revision. 

Voici le lexte des decret et jugement en question : 

Vu par nous I'honorable Marc AurMe Plamondon, Tun des 
juges de la cour superieure pour la i)rovince de Quebec, les 
])rocedes ci-dessus et des autres parts, dresses en vertu de la 
deokration et de la requete aussi des autres parts, avons les dits 
procedes et acte homologue ct par les presentes les homologuons 
pour (^tre suivis et executes selon leur forme et teneur, et en con- 
lormite a Tavis do la majorite des parents a la dite assemblee de 
parents, disons que lo dit Edouard Clement Parfait Chevrefils, 
t'cuier, tuteur aux dits enfants mineurs. sera et est par les pr6- 
sentes autorise a vendre pour les raisous y contenues, les ici' 
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meubles mentionnes et d^crits a la dite requ&te, ainsi que la 
cT6ance hypothecaire aussi y mentionnee, et ce apres trois ^^^^^^ 
annonces prealablement faites a laportodes eglises des paroisses 
de St. Norbert d'Arthabaska, de St. Patrice de Tingwick et de 
Nicolet respectivQment, au plus oiFrant et dernier encherisseur, 
et pour le plus haut prix et somme qu'il en pourra obtenir, et 
qui ne sera pas moindre du prix et somme de douze cents piastres 
pour Timmeuble en premier lieu d^signe, treute piastres pour 
I'immeuble en second lieu design6, deux cents piastres pour 
rimmeuble en troisieme lieu d^sign^, savoir : cent piastres pour 
la moitife indivise du dit immeuble, et six cents piastres pour 
rimmeuble en quatrieme lieu d6signe, et ce en presence de 
Thfeophile Bfelireau, subroge-tuteur, et de Thfiophile C6te, tcuier, 
notaire public, pour le produit de la vente des dits immeubles et 
de la part afierante aux dits mineurs, payer les dettes des dits 
mineurs et particulierement les dettes hypothecaires, et la balance, 
si telle il y a, etre dfeposee dans une banque ou autros institu- 
tions financieres dans cette province, pour le meilieur profit et 
avantage des dits mineurs jusqu'a leur 4ge de majorite respective 
on leur mariage. 

Et autorisons de plus le dit tuteur a retirer et percevoir de 
Stanislas Champagne, cultivateur, de la paroisse de Nicolet, la 
somme de seize cents piastres avec les intferets dus sur icelle, la 
dite somme due aux dits mineurs en vertu d'un acte de vente, con- 
senti au dit Stanislas Champagne par Amelia Bertha "VVilhelmina 
Cress6, conjointement et solidairement avec le dit Auguste Cleo- 
phas Koy, son mari, et passe devant Mtre. Geo. David, le deux mars 
mil huit cent soixante-sept, et a donner au dit Stanislas Cham- 
pagne une quittance g6nerale et finale en bonne et due forme, 
ainsi que main-levee de Thypotheque que les dits mineurs posse- 
dent sur rimmeuble d6crit dans Facte plus haut mentionn6, et 
de plus autorise le dit tuteur a ratifier la dite vente en faveur du 
dit Stanislas Champagne s'il Texige ; le dit tuteur devant placer 
de suite dans une ou plusieurs institutions financieres la dite 
somme, afin de lui faire produire le plus d'intferets possible en 
faveur des susdits mineurs. 

Dont acte a Arthabaska, ce dix-neuvieme jour de Janvier 
mil buit cent soixante-et-seize, 

M, A, Pj/AMOj^poN, 

J, C. S. 
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B^iwaan |jfj. g^j. j^ roqucte du subroge-tuteur, B^liveau, demandant la 
c-huTwfli.. y^yigJQ,^ ^^ Tordonnance du dix-iieuf Janvier dernier, autorisant 
la rente des inimeubles des mineurs Roy, examine la dite 
rcquete et procedure, et sur le tout deliber6 ; 

Attendu que la requete euonce les moyens suivants : 

lo. Que la requete ne demandait pas rautorisatiou de vendre ; 

2o. et 3o. Qu'il u*y a pas eu d'estimation par experts et qu'au- 
cun rapport d'experts u'a ete produit ; 

4o. Qu'aucune des formalites prescrites par les articles 1269, 
1270 et 1271 du code de procedure civile n'ont ete observees; 

5o. et 6o. Que le decret ne mentionne pas par qui les encheros 
seront rcijiies, et qu'il permet au tuteur de vendre ; ce qui serait 
contraire a la loi ; 

7o. Qu'il appert que tons les parents des mineurs residaut 
dans le district n'ont pas ete appeles ; 

8o. et 9o. Qu'il n'a pas et^ fourni de preuves qu'il etaitdans 
Tinteret des mineurs de vendre. Aussi que Tinsuffisance des 
deniers, effels et revenus des mineurs, n'a pas ete demontr6e par 
compte assermente ; 

lOo. Que le jugement n'ordonue pas que les argents soieiit 
places dans une institution financiere. 

Considerant quant au premier moyea enonce que la reqnete 
. expose la necessite do vendre les immeubles, demande la con- 
vocation du conscil de famille, pour en recevoir I'avis a ce sttjet» 
et requiert la decision du juge en consequence ; 

Considerant quant au deuxieme et troisieme moyens, qu au 
contraire I'estimation a ete regulierement faite par les experts et 
que leur rapport est au dossier ; 

Considerant quant au quatricme moyen, que ceci se rnpporte 
a I'expertise et au rapport des experts, que cette objection se 
trouve resolue pour les raisons ci-dessus, en dernier lieu alle- 
guees, et que les formalites out ete observees ; 

Considerant quant aux cinquieme et sixieme moyens, que la 
cour pent autoriser le tuteur requerant a vendre ; qu'il est dit 
seulement que la vente doit se faire en la prfesence du subroge- 
tuteur sur encheres revues, et que le decret comporte cela ; 

Considerant quant au septieme moyen, que I'assembUe a 6t6 
regulierement convoquee et tenue ; 

Considerant quant aux huitieme et neuvieme moyens, que 
Tinventaire et le proces-verbal de la vente des effets mobiliers 
etablissent au contraire que I'interot des mineurs exige que la 
vente ait lieu tel que requis ; 
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Consideraut quant au dixiema moyeii, que le jugement ^•«j'a« 
ordonne expressement le paiement des dettes hypothecaires, que ^•^'**^* 
la balance soit deposea dans une institution financiere ; 

Consid^rant pour toutes ces raisons que la dite requite du 
sabroge-tuteur est mal fondee. 

La cour en consequence a deboute et deboute la dite requete 
avec depens. 

Pacaudy pour Tappelant : — C'est de cette decision dont Tap- 
p lant se plaint et dont il demdnde maintenant la cassation. 

Suivant lui, ce decret d'autorisation, qui a etc confirme par 
la cour superieure, le 15 avril dornier, est illegal, irregulior et 
nul k sa face meme, et devrait ^tre declare tel par ce tribunaS 
pour les raisons mentionnees dans la requete de Tappelant, re- 
produites au dit jugement. 

On sait que pour vendre un immeuble de mineur, il faut : 
lo. La nomination de deux exports, dont Tun par le tuteur et 
Tautre par le subroge-tuteur ; 2o. L'estimation* de Vimmeuble 
par ces experts ; 3o. La production du rapport des experts devant 
le conseil de famille, reuni pour aviser sur Topportuuite de vendre 
Timmeuble ; 4o. L'avis du conseil de famille ; 5o. La demande 
d'autorisation a vendre. 

Chacune de ces cinq conditions est indispensable. Elles ro- 
posent sur Tart. 297 C. C, et les arts. 1268, 1269 et 1272 C. P. C. 

Or, aucune de ces conditions n'a ete remplie dans la pre- 
sente cause, sauf peut-etre en ce qui concerne Tavis du conseil 
de famille. 

Ainsi il n'existe au dossier aucune preuve soit legale, soit 
meme illegale, soit par ecrit, soit par temoinc, pour constater la 
nomination d'e^^perts. 

Le tribunal n'aura qu'a jeter un simple coup d'oeil sur le 
dossier pour se convaincre egalement qu'il n'y a aucune requete 
de la part de Tintime demandant Tautorisation a vendre qui a ete 
accordee. 

Ces raisons nous paraissent plus que suflisantes pour justifier 
la cassation de ce jugement dont se plaint Tappelant. 

Aussi nous croyons inutile de demon trer qu'il est dans 
Tinteret des mineurs que les immeubles ne soient pas vendus. 
Bornons-nous a dire que Tintime est sous le coup d'une action 
en destitution de tutelle, qu'il est insolvable, et qu'il desire se 
payer par Tentremise d'un tiers, sur le prix de la vente des im- 
meubks, d'une somme d'au dela de $1000, que les parents preten- 
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Bei:veau ^^^j j^g pj^g gjj.^ ^^^^ j^jj^gj q^»j| appcit aux docnments produits 
cheTrefii,. daiis la catise. 

Dans ces circonstances Tappelant ose esperer que ce haut 
tribunal vondra bien rSvoqaer tons ces dififerents jugements. 

Laurier, pour Tintime : — Le Dr. Roy avaitlaisse sa succession 
dans un grand desordre. II avait des dettes exigibles, dont 
quelques-unes etaient memes ex6cutoires par jugement. Pour 
payer ces dettes il n'y avait que les creances professionnelles du 
Dr. Roy, toutes pour des montants minimes, et le mobilier d'une 
valeur de $250 environ. 

Lcs mineurs avaient quatre immeubles, savoir : une terre a 
Nicolet estimfie a $1,200 ; une autre au memelieu estim^e a $30, 
la moitie indivise d'une autre terre a Tingwick estimSe en tout 
a $200, enfin un emplacement a St. Norbert d'Arthabaska estime 
a $600. 

L'intime ne promit pas payer les dettes de la succession 
sans vendre quelques-uns de ces immeubles. Au surplus ces 
immeubles ne.pouvaient pas donner cent piastres de valeur 
annuelle. 

Dans le mois d'octobre le conseil de famille Tautorisa a vendre 
les immeubles ; cette decision du conseil de famille fut homolo- 
guee ; plus tard Tintime s'en desista a cause de certaines infor- 
malites qui s'etaient glissees dans la procedure. 

Le 8 Janvier dernier rintim6 presenta au jnge charge de 
I'administration de la justice dans le district d' Arthabaska, une 
requfete lui exposant Fetat de la succession et lui demandant 
d'ordonner la convocation du conseil de famille, afin de prendre 
leur avis sur Topportunite de vendre les immeubles, et d'ordonner 
ce qu'il, en justice, appartiendrait dans Tinteret des mineurs. 

L'assemblee du conseil de famille eut lieu le 12 Janvier. EUe 
etait composee de douze personnes, tons parents, sept de la ligne 
maternelle, y compris Madame Cresse, Taieule des mineurs et 
cinq de la ligne paternelle. 

La majorite de I'assemblee se pronon<?a pour la rente des 
immeubles, c'est-a-dire tons les parents de la ligne maternelle ; 
ceux de la ligne paternelle s'y opposerent pour la raison " qu'ils 
ne croyaient pas que le tuteur, le docteur Chevrefils, fut un 
homme capable d'administrer les aflFaires des mineurs avec assez 
d'^conomie pour faire le profit de la succession." 

L'avis des parents fut homologue par le juge et la vente 
ordonnee, en vertu d'unc ordonnance rendue le 19 Janvier 
dernier. 
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Le 20 mars dernier, I'appelant qui est subroge-tuteur aux 
tnineurs, presenta une requete a la cour sup6rienre a Arthabaska 
demandant que Tordonnance du juge homolognant la decision 
du conseil de famille fut rescindee et annulee. Cetto requete a 
6te rejetee par la cour. C'est de.ce jugemont qu'est le present 
appel. 

La requete de I'appelant demande la rescision de Tordon- 
nanee pour neuf raisons. Or, il y a ceci de remarquable ; Tap- 
pelant, dans sa requete, pas plus que devant le conseil de famille, 
ne pretend pas que la vente des immeubles est inopportune ; il 
n'essaie pas de contester aucun des allegues du tuteur a cet eflet ; 
il n'essaie pas meme de demontrer, il no pretend meme pas qu'il 
serait plus avantageux pour les mineurs de garder leurs im- 
meubles. Toutes les raisons qu'il invoquent coutre Tordonnance 
8ont des raisons techniques, de purs moyens de chicane. 

L'intim6 ne croit pas qu'il soit opportun de discuter longue- 
ment ces differents moyens ; il suffira de les passer brievement 
en revue. 

Le premier moyen alleguc que le tuteur n'a jamais demande 
Tantorisation de vendre les immeubles. C^eci est vrai, et le tuteur 
ne pouvait pas le faire ; il a expose au juge la situation pecu- 
niaire des mineurs, et lui a demande de convoquer le conseil de 
famille pour prendre en consideration cette situation, et adopter 
telle decision qui serait jugee la plus avantageuse aux mineurs. 
Lintime soumet qu'il ne pouvait et ne dovait pas faire plus. 

Les deuxiime, troisieme et quatriome moyens alleguent que 
les immeubles dont la vente est ordonnee n'ont pas ete evalu^s 
comme le veut la loi. Au contraire, les immeubles ont ete eva- 
lues et le rapport des experts se trouve au dossier. 

Le cinqui^me moyen allegue que Tordonnance ne mentionne 
pas par qui les encheres seront revues. Cependant Tordonnanoe 
donne specialement ce pouvoir au tuteur. Voici les termes 
memes de Tordonnance : ** Le dit E. 0. P. Chevrefils, tuteur aux 

dits enfants mineurs, est par les presentes autorise a vendre 

apres trois annonces au plus ofFrant en presence 

de Theophile Beliveau, subroge-tuteur, et de Theophile C6te, 
notaire " 

Le sixieme moyen est la contre-partie du premier. II recon- 
nait que le tuteur est autorise a vendre et par consequent a rece- 
voir les encheres, mais que cette autorite ne pent pas lui etre 
d6f(§ree. II ny a certainement rien qui s'y oppose. 
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Beiivcao j^^ septieiiie moyeii allegue que tons les parents residant 

chevitfiit. jgj^g ]g district d'Arthabaska n'avaient pas vie appeles. Ceci est 
exact, mais ces parents— dont la parente n'etaient pas connue, 
— sont venus d'eux-memes et ont pris part aux deliberatious. 

Les huiticime et neuvieine moyens.alleguent qu'il n'a ete 

produit aucun compte an conseil de famille et qn'il ne lui a ete 

offert ancnne preuve pour etablir qn'il etait dans Tinteret des 

mineurs de vendre les immeubles. Le tuteur a produit I'iuven- 

. taire m^nie. 

Le dixicme et dernier moyen allegue que rordonnance 
permet an tuteur de disposer des deniers realises par la vcnt*\ r^ 
an lieu de les placer dans une institution financiere. La veriie 
est que Tordonnance ordonne Tun et Tautre, d'abord de payer 
les dettes et de deposer le surplus dans une institution financiere. 

L'intime n'a aucun interet actuel dans cette cause. II 
soumet respectivement qu'en examinant Tinventaire le tribunal 
arrivera a la m^me decision que la majorite du conseil de famille. 
et que cette decision ne saurait etre infirmee sur de pures subti- 
litts legales, qui du reste n ont elles-m^mes aucun fondement. 

L'intime sur le tout soumet que le jugement doit etre con- 
firme. 

DoRlON, C. J. — L'intime, tuteur aux enfants de feu le 
Dr. Roy, son beaufrere, a fait convoquer une assemblee de 
parents pour se faire autoriser a vendre les immeubles de ses 
pupilles pour payer les dettes de la succession, et aussi parce 
qu'a raison des taxes et charges d'entretien de ces immeubles, il 
etait plus avantageux de les vendre que de les garder. Les 
parents maternels, au nombre de six, ont ete d'avis d'autoriser 
le tuteur a vendre, et cinq parents parternels ont opine pour 
refuser Tautorisation demandee. Le juge en chambre a homo- 
logue Tavis de la majorite des parents, et il a autorise la rente 
J/appelant, qui est le subroge-tuteur des mineurs, a presented 
la Cour Superieure du district d'Arthabaska une requete pat 
laquelle il demandait la revision de Tordre donne en chambre et 
ooncluait a la nullite de Tautorisation. Cette fequete ayant ete 
rejetee, il s'est poiirvu par appel devant cette Cour. 

L'appelant a allegue plusieurs irregularites dans les pro- 
o'd6s devant le juge qui ne paraissent pas tres graves, mais il 
en est d'autres qui sont tres importantes. La principale ques- 
tion que nous avonsajuger est celle-ci. L'intime a-t-il etabli 
qu'il avait de justes causes de vendre les biens de ses pupilles : 
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II na fait aiicune preuve de rallegue qiViletait plus avantageux *^J* 
de vendro cos immeubles que de los garder, a raison dos charges 
(lont ils etaieiit groves, ot quant aux dettos duos par les raineurs 
il est etabli par Tiin eutaire fait par riutime lui-meme quelles 
selevent a $2,044, dont $029.74 soiit duos a un oncle des n.i- 
iieurs qui s oppose a la veutc et dont il lie parait pas exiger le 
paiomeiit immodiat. II ue rosto que $1,015 d'exigible. Les 
(lettes actives s'elevont a au-dela do SG,000, comprisune balaaco 
de bailleur de fonds de §1,600, que Tintime s'est fait autoriser a 
retirer. Les immeublos sont osiimes a $2,000. Par rordoniiaiice 
dont se plaint Tappolant, Tintimo a oto autorise a veiidre tousles 
immeubles, valant $2,000., pour payor $1,015 de dettos exigiblos, 
dont un jugement pour $150 parait elro uuo dette pressante. 11 
est evident quil ii'y a pas d'urgonco de vondre les immeubles 
des mineurs, qui no doivont dans tous les cas n'etre vendus que 
lorsqu il y a necessite de le fairo. La loi veille d'un ceil jaloux 
sur la conservation des bieiis, et surtout des immeubles, des mi- 
neurs. II faut de tres fortes raisons pour en autoriser Taliena- 
tion, et dans Tespeco ces raisons n'oxistent certainementpas. L'in- 
time serait un bien mauvais administrateur si avec $6,000 do 
dettes actives a sa disposition, il no pouvait acquitter toutes les 
dettos de la succession, dont une faible proportion seulementost 
pressante. Si cela dovonait necessairo, Tintimo, qui s'est doja 
fait autoriser a recevoir la croance de bailleur de fonds due ases 
pupilles, pou^rrait se faire autoriser a Falioner pour payer los 
dettes, et cette alienation serait de boaucoup preferable a Talit- 
nation des immeubles. II n'y avait done pas de raisons sufli- 
santes pour autori or ralionation des immeublos de la succession, 
et pour cette raison lo jugement do la Cour Inlerieure doit etre 
iufirme et Tautorisation de vondre etre annulee. 

L'ordonnance du Jnge qui autorise la vente des biens de 
mineurs pour le ]>aiemont do. lours dettes, doit enoncer les dettes 
qui doivent etre payees avoe le produit de la vente, et lorsqu'il 
y a plusieurs immeublos, comme dans I'espece, I'autorisation doit 
indiquer Tordre dans lecjuol ils seront A-ondus et quilsne seront 
vendus que juscju'a ooncurrence de ce qui est necessairo pour 
payer les dettes indiu uoos, et enlin que si la vente produit au-dehi 
de la somme requise, le surj^lus no sera pas mis a la disposition 
du tuteur, raais domt»urera a interot eiitre les mains des acque- 
reurs pour etre paye aux mineurs a leur ago de majorite ou sur 
autorite de justice. Aucuue de ces precautions requises par la 
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loi pour la protection des mineurs n'ont etc observees dans ce 
cas-ci, et lors meme que nous ne serions pas d'opinion qu'il n'y a 
pas de causes suffisantes pour justifier Tautorisation de vendre, la 
Cour aurait etfe dans la necessite de reformer cette autorisatiou 
dans le sens que nous venous d'indiquer. 

Quant aux depens, ils out ete encourus dans TintSret des 
mineurs et Tintime est condamne en sa qualite de tuteur a les 
payer a Fappelant. 

La Cour, etc., considerant que Tintime n'a pas etabli qu il y 
ait urgence de vendre les immeubles dependant de la succession 
de feu A. C. Roy, mais qu'au contraire il appert par la preuve 
produite en ectte cause que le produit des meubles et les cr6- 
ances immobiliercs duos a la succession • excedeut de beaucoup 
les dettes dues par la succession qui sont exigibles, et qu'eu 
consequence il n'est pas necessaire de velidre les dits immeubles 
pour payer les dettes de la succession ; 

Et considerant que cette vente n'aurait du etre ordonnee 
dans tons les cas, que jusqu'a concurrence du montant requis 
pour payer les dettes urgentes, et que le surplus, si surplus il y 
avait, demeurerait entre les mains des acquereurs des dits im- 
meubles jusqu'a Tage deitiajorite des mineurs Roy, ou autrement 
ordonn6 en justice ; 

Et considerant qu'il y a erreur dans le jugement rendu par 
le juge en chambre a Arthabaska, le 19 Janvier 1876, par lequel 
jugement Tintime a ete autorise a vendre les immeubles depen- 
dant de la dite succession, et dans le jugement de la Cour Supe- 
neure rendu dans le district d' Arthabaska, le 15 avril 187C, qui a 
renvoye la requeie de Tappelant demandant la reformation du 
dit jugement ; 

Cette Cour casse et annulle le dit jugement rendu par la 
dite Cour Superieure le 15 avril 1876, et procedant a rendre le 
jugement qu aurait du rendre la dite Cour Sup6rieure, cette 
Cour casse et annulle I'autorisation donnee a Tintime es-qualite, 
le 19 Janvier 1876, pour vendre les immeubles de la dite succes- 
sion, ot condamne le dit intime es-qualite a payer a raj^pelanl les 
depens tant en Cour InfCrieure que sur le present appel. 

Ermst Pacaud, procureur de Tappelant. 

I^aurier et Lavergne^ procureurs de rintime. 
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COUll DU B\NC DE LA RBINF, EN APPZL. 

QUfiBEC, 8 SEPTEMBRE 1876. 

Coram : DoniOM, Jugn en Chef, Monk, Ramsay, et Sanhorx, J. J. 

G. E. D. AVIYOT, 

vs. 

B. C. A. GUGY, 

Defendeur, 

DftOIT INACTION DE L*kVOCAT POIJU SES IIONOnAlKES. 

hc,k :— !• Que, dans la province de Qiieb c. les a vocals onl droit d'aclion conlre leurs 
cii**nls pour n-couvrer des lion* rn ires, soil d'apr^s iin coniral explicit*, soil 
d aprbs un conlrat presume, suivani le quantum mtrut. 

2» Que da:8 Tesj ece aciuello, le dernandeur ayant occu,e pour as-islcr un ccnfrm*, il 
\ a pr^'sonipliun rjue &« s servicesi onl eU* lotirnis graluiloment. 

Le defendeur, avocat pratiquant, avait iutonte centre Wm. 
Brown une action en dommages pour $120,000, bas6e sur des 
poursuites malicieuses, et avait comparu au dossier comme 
procureur du dernandeur. M. Parkin comparut i)0ur le defen- 
deur. La cause futporteedevantun jury,etle present demandi'ur, 
avocat pratiquant, agit devant un jury comme conseil de M. Gugy. 
MM. C. G. Holt et J. G. Bosse, agireut comme conseils du 
dfefendeur Brown. Le jury rendit un verdict pour pres de 
$18,000, lequel fut annuUe en appel. Un second proces devant 
un jury eut lieu, et les parties y furent representees a Taudience 
par les m^mes procureurs et conseils. Le verdict du deuxieme 
jury fut defavorable a M. Gugy, qui porta la cause en appel. Le 
dosbier fut alors detruit dans Tincondie du Palais de Justice de 
Quebec, (le 1 fevrier 1873.) 

Le demandeur actuel, le 13 jiiin 1874, intenta une action 
contre M. Gugy, pour le recouvrement des honoraires qu il pre- 
tendait lui etre diis pour avoir assists M. Gugy dans les dit( s 
deux instances par jury. 

La declaration etait libellee comme suit : 

Que le defendeur lui doit bien et duement la somme de 
douze cents piastres "pour services professionnels comme procu- 
'* reur, solliciteur, conseil et avocat, par le dernandeur au d6fen- 
** deur rendus, a Quebec, de la valeur, aux dates et de la maniere 
" mentionnees au compte de particularites produit avec les pre- 
'* sen les, a la demande et pour le profit du defendeur, dans une 
" cause devant cette cour, sous le numero 691, dans laquelle le 
** present defendeur fetait demandeur contre un nomme William 

26 
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Aajot 4i Bi-ov^rn defendeur, dans deux instances de proces par jury, tel 
0"gT. u q^^ porte au dit compte, valeur reelle des dits serdces : dans 
*' une des instances, le d6fendeur ayant obtenu un verdict deplus 
" de $17,000, savoir le sept mars mil huit cent soixante-onze ; le | 
" demandeur, a la demande du dit dfefendeur, ayant agi dans la 
" dite cause, tel que porte au dit compte, et assiste autant qne 
** faire se pouvait le procureur du defendeur susdit, demandeur 
** dans la dite cause. 

" Que la dite cause, intentee par le dit d6fendeur centre le 
" dit William Brown, 6tant pour un montant de cent vingt mille 
" piastres de dommages et interets civils lui resultant (au present ^ 
" defendeur,) d'un nombre considerable, savoir d'au-dela de 
" trente poursuites judiciaires que le dit defendeur dans la pre- , 
*' sente cause alleguait avoir ete intentees centre lui par le dit 
'' Brown durant le terme de douze ans, savoir depuis mil hnit 
" cent cinquante-deux, et ce sans droit aucun, sans cause pro- 
" bable de poursuite, et dans le seul but de vexer et persecute! 
" le present defendeur, Temp^cher de vaquer k ses occupations, 
*• lui nuire dans ses biens, sa reputation, et la paix de sa vie. 

" Que la conduite de la dite cause, devant le tribunal, ofirait ^ 
** d*immenses difficultes, necessitait des recherches longues, mi- 
*' nutieuses, dans des milliers de documents divers, consistant en 
" plans, titres, actions, plaidoyers, enquetes, temoignages, obli- 
" geant a recourir a d'anciens documents, a surveiller la confec- 
" tion de copies nombreuses, a discuter une foule de questions 
** de droit s'elevant constamment devant les dits jur^s, a les 
" appuyer d'autorit^s et de prec«'*dent8. 

" Que les dits deux proces par jury dans la dite instance 
'* ont et6 longs, minutieux, que le present demandeur y a con- 
" sacre tout son temps, longtemps avant et durant le dit proces, , 
** aidant le procureur du present defendeur de toutes manieres, 
*' le rempla^ant au besoin, et cela tres frequemment, conduisant 
** alors seul les ditos procedures, et de plus et en tout temps exa- 
" minant les temoins, les transquestionnant, faisant preparer des 
** copies de titres, documents de tous genres, les produisant, 
*' lesVxpliquant aux jures, plaidant, aidant le dit defendeur de 
** toutes manieres, et lui rendant des services r6els et importants, 
*' sur Tinstance et avec Tapprobation du present defendeur. 

" Qu'ainsi la dite cause etait d'une grande importance, nfeces- 
" sitait une somme extraordinaire de travail, de prudence et de 
" science legale, et rendait d'une valeur considerable les services 
'* d'un homme livr6 a la profession legale. 
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" Qa'ainsi la valeur des services reclames en cette cause est -^J^ 
" au-dessous de la valeur reelle. " ®^*^* 

Avec son action, le demandeur produisit le compte de parti* 
cularites suivant. 

bill of particulars. 

Quebec, 12 Janvier, 1874. 
B. C. A. GuGY, 

Dr, to Gr. Amyot. 

For attendance, work, labor, cnre, skill and diligenco, before 
the superior court of the district of Quebec, in the city of Quebec, 
in a certain cause between said B. 0. A. Gugy and AVilliam Brown, 
under the number 691, tried on two different occasions before 
special juries, examination of records, papers and documents, 
attendance in different offices of the court to procure papers, 
documents and notices, interviews with witnesses before their 
appearance, examining witnesses in court, cross-exaniinino^ de- 
fendant's witnesses, addressing the special juries, aitendanco 
when the verdicts were given, and assisting tho plaintiff* as 
attorney, advocate and counsel, the whole at the special instance 
and request of the plaintiff* in said cause ; forming 30 days at $40 
p^r day, to wit, in 

187 1, from the 14th February to the seventh of March, besides 
two days to study the case and prepare the records, and in : 

1872, from the 16th April to the 27th April, besides one day 
to prepare and study the case, $1,200.00. 

A cette action le defendeur repondit par une defense en fait, 
une defense en droit, une exception peremptoire en droit perpe- 
tuelle, et une exception peremptoire en droit temporaire. 

Voici les motifs de la defens-e en droit : 

" 1st. Because the suit under the number 691 in wlych the 
said now plaintiff alleges that he assisted him who was plaintiff^'s 
attorney therein, was a suit or cause which the now plaintiff 
alleges was instituted and pending in this honorable Court. 

•* 2nd. Because in the now plaintiff's declaration in this 
cause it is not alleged that the said cause No. 691 is terminated 
and ended by any final judgment. 

" 8rd. Because in the declaration in this cause it is not 
alleged that the said now plaintiff was in the cause No. 691 
attorney for the said now defendant who was the then plaint'ff, 
but only that he the now plaintiff' assisted '* aidant one Jarre se 
pouvair the attorney who conducted the said cause No. 691 for 
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^"^"^ this then plaintiff, the now defendant, and because hy law no 
"*^' compensation, no costs and no fees can become due to or can be 
legally claimed by any one except the attorney orf /i7^m of the 
said then plaintiff now defendant. 

4th. Because the said now plaintiff claims the amount for 
which he prays judgment as compensation for professional ser- 
vices alleged by him to have been rendered in assisting the then 
plaintiff's attorney in the said cause No. C91, and that this sub- 
ject is provided for by the statute enacted in the twelfth year of 
Our Sovereign Lady the Queen, chapter thirty-eight, under 
which statute and the tariff made and promulgated in obedience ^j 
thereto, such claims and pretentions are excluded and wholly 
inadmissible, and because no other claims can be allowed than | 
such as are mentioned and enumerated in the said tariff. 

** 5th. Because the subject of the costs and of the compen: 
sation to be made to professional men for conducting causes in 
this Court is regulated by this said tariff promulgated in virtue 
ol the statute in such case made and provided, and that the 
compensation allowed by the said tariff to the attorney for the 
plaintiff' who conducted the said cause under the number 691 is ► 
the sum of sixty dollars and no more, which said sum of sixty 
dollars and no more is not payable until after final judgment, 
and because by or under the said tariff no other fee or compen- 
sation of any kind is allowed, or can be justly claimed. 

** 6th. Because in addition to the legal enactments and pro- 
visions herein-above alleged and which the {>aid now defendant 
urges and invokes, the said now defendant alleges that the claim 
of twelve hundred dollars made for giving assistance, as the said 
l>laintiff alleges, to the attorney who conducted the case for the 
saidlhen plaintiff, being twenty times more than the latter could '■ 
claim or expect, is monstruous and immoral, contra bonus mores, 
and ought not be entertained by this honorable Court. 

" 7th. Because upon or out of the statement set forth in the 
declaration of the said now plaintiff, no right of action accrues 
to the said now plaintiff*, and because the allegations in the said 
declaration contained disclose no right of action and do not 
justify or support the conclusions thereof." 

La cause fut iuscrite en droit, et Thonorable juge Testier 
ordonna ** preuve avant faire droit, " motivant son jugemeut 
comme suit : 

^* Le dexpftudeur poursuit le defendew pour U sowwe 4e 
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$1,200 pour services professionnels comtne procureur, solliciteur^ ^"f°* 
couseil et avocat, rendus an dt'fendeur, de la A'aleur, anx dates et ^""^' 
de la maniere mentionnees au compte de particularites, dansune 
cause No. 691 du present defendour, contre AVilliam Brown, 
dans deux instances de proocs par jury, le demandeur ayant agi 
dans la dite cause tel que porte au dit compte et assists autanfc 
que faire se pouvait le procureur du defendeur, susdit deman- 
deur dans la dite cause ; 

'* Le demandeur allegue de plus qu'il y a consacre tout son 
temps, hngtemps avantet durant le dit proces et il ajoute entre 
autres choses " faisant preparer des copies de titres, documents 
de tous genres, etc., sur Tinstance et avec Tapprobation dij 
defendeur. 

*' Le compte de particularites prelude en disant : For atten- 
dance, work, labor, skill, and diligence, etc. 

" A cette demande le defendeur a oflert une defense au 
fonds, en droit, et les questions qui s'eleventpcuvent se resumer 
a trois : 

*' lo. Le demandeur actuel peut-il porter son action pen- 
dant que la cause estpendante ? Cette objection pent s'appliquer 
au cas du procureur au xlossier, qui conduit et contrdle la cause ; 
mais elle ne peut s'appliquer a ^I. Amyot, qui ue Test pas ; il 
n'est pas en son pouvoir de faire avancer la cause ou de la ter- 
miner ; il me parait done evident que ce motif ne peut pas 
s'appliquer dans le cas actuel. 

*' 2o. Le second point, c'est de s-.voir si un avocat a droit 
d'action pour des lionoraircs en dehors du tarifeu force dans 
nos cours. 

" La question souffn* plus de dilFicultesdansnotre province, 
araisonde c.» que la profession d'avocat se cumule avec celle 
da procureur, tandis qu'eu France et en Angleterre et ailleurs, 
ce sont deux professions distincttvs. 

'* Si la profession d'uvocat etait ici s/paree de celle de procu- 
reur, on pourrait peut-etre appliquer les regies du droit romain 
a regard des serviv-ejs dv* I'avoeat '* nan ocaiio vet condticlio^ svd 
f/ aid lam honorariun ; nuUa ardinaria uctione patir 

*' Les services de Tavocat i.ontpurement intellectuols et bien 
difficiles a apprJcier a prix d'argent, tandis que les services du 
procureur ou avoue comprenneut le travail manuel et le travail 
intellectuel. 

»* h^ demandeur en cette causQ ne se sert pas dans sa deinau<\Q 



205 fcAXC DK LA UFA^E. 

-^•Jf*** du mot horioraires ; il ne prend pas seulement la qualite d'avo- 
®"''' cat, mais il reclame $1,200 pour services professionnels comme 
procureur, solliciteur, conseil et avocat, entr'autres choses pour 
temps consacre avant et durant le proccs, et entrautres choses, 
iaisant preparer des copies de titres, documents de tous genres... 
etc., sur Tiustance et avec Tapprobation du defendeur ; 

" II ne sagit pas d'une exception a la forme, mais d'uue 
defense au fonds eu droit, qui a i)our but de faire rejeter 
Taction comme inadmissible en loi ; or avec les allegations 
que le demandeur a faites, je ne puis pas dire que cette action 
est purement pour des honoraires d'un avocat, et je ne puis pas 
. le rejeter de piano, mais pour conserver aux parties leurs droits, 
j'ordonne avant dV faire droit finalement preu^e respective ; ce 
n'est que sur la preuve des services rendus, que le tribunal 
pourra connaitre la vraie nature de ces services et y appliqner 
les regies de la loi. 

'* Cette question du recours de Tavocat pour honoraires se 
trouve tres bion discutee dans la cause de Grimmard et Bur- 
roughs. (1) 

** Le Seme point souleve par la reponse en droit c'est que les 
juges ont fait avec Tautorite de la loi, reproduite dans Tarticle 
39difCode de Procedure Civile, un tarif d'honoraires pour les 
avocats et procureurs, et que le demandeur ne pent rien recla- 
mer au dela de ce quise trouve dans ce tarif. Maisici ladiflBculte 
est de savoir si les services alK'gues tombent sous le coup de ce 
tarif, et si ce tarif s applique aussi biena ceque devraleplaideur 
c ndamne a payer les frais a son adversaire, qu aux frais entreles 
avocats et leurs clients. La nature des services all6gues par le 
demandeur ne se reduit pas a ceux pourvus dans le tarif, quoi- 
qiVil s'y trouve a Particle 29 : pour " Tenquete dans une cause 
contestee, proces par jury ou par le juge, au conseil autre que 
le procureur de record $10." II faut done que le demandeur 
etablisse par la preuve la nature des services rendus pqpr pou- 
voir apprecier s'ils tombent dans les limites du tarif, ou s'ils 
sont absoluraent en dehors du tarif. 

*' Debouter Taction du demandeur sur une defense au 
fonds en droit, serait exposer los parties a roster dans Tincertitude 
sur leurs droits rcspectifs ; car le demandeur pourrait dire : 
" Si je n'ai pas droit a plus, j'ai droit du moins i\ ce quo le tarif 

(I) U L. C. Jurist p. 275. 
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" accorde a uu conseil a renquSte, et il a ete injuste de renvoyer ^f^* 
*' mon action sur une simple dfefense au fonds en droit ' ^"'^ 

" C'est la decision du tribunal, que pour rendre justice aux 
deux parties d'une maniere certaine, il soil ordonne aux parties 
de proc^der a preuve avant faire droit, dt'i>ens reserves/' 

Par son exception lemf/oraire, Ic defcndeur alleguait que Tac- 
tion 691, sur laquelle le demandeur basait son action, etait encore 
pendante, et par son exception perpetuelle il plaidait specialement 
Texisteuce du tarif en vertu de la section 1 du ch. 82, S. H. B. C, 
que les ouvrages allegues par le demandeur n'etaient pas pr6vu8 
par le dit tarif, et il ajoutait que la reclamation du demandeur 
etait " contraire a la loi, a la raison et immorale : contra bonos 
" mores:' 

A Tenquete, le demandeur prouva par teraoins la nature et 
la valeur des services rendu^i, et il produisit un ecrit du defen- 
deur, relatif au deuxieme proces par jury, dans lequel il etait dit : 

** Je suis venu vous saluer, et pour vous apprendre que le 
" seize present mois est le jour auquol vous devez entrer en danse 
** et encore vous distinguer. Jo reviens demoin. A. G." 

La preuve du demandeur ne fut pas contredite, et le defen- 
deur se contenta d'essayer de prouver par un temoin une remise 
d'honoraires, ou Taveu d'un contrat par lequel le demandeur se 
serait oblige a fournir ses services gratuitement. 

Le 6 avril 1875, la Cour Superieure, presidee par Thonorable 
juge A. Stuart, rendit le jugement suivant : 

" The Court, having examined the proceedings and evidence 
" of record, and heard the parties by counsel, finally upon the 
" merifs ; 

*^ Considering that the defendant's i)lea of temporary excep- 
** tion is not founded in law, doth dismiss the same ; 

** Considering that the plea of i)erpetual exception amounts 
" merely to the general issue ; 

" Considering that the plaintiff hath failed to prove that he 
" was retained as counsel by the defendant in the cause men- 
" tioned in the declaration in this cause, otherwise than ascoun- 
*• sel at enqu^te^ and that by the tarifl' of this Court, the plaintiti' 
'* is entitled to a fee of ten dollars for each trial ; 

" Doth adjudge and condemn the defendant to pay to the 
" plaintiff, for the causes aforesaid, the said sum of twenty dol- 
" lars, with interest thereon from the twentieth day of January, 
" one thousandeight hundred and seventy-four, and costs pf suit." 
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Airyot L^ demandeur porta ensuite la cause devaiit la cour de rtvi- 

^* ""• sion, qui ordonna une re-audition. 

Le demandeur, sur permission du tribunal, renonc^a a sou 
inscription en revision et porta la cause devant la cour d*appel 
ou MM. Taschercau et Fortier comparurent pour lui. 

Apres avoir relate les circonstauces de la cause, rappelanl 
s'oxprime comme suit dans son factum : 

** La t^che des avoeats engages dans ces proces etait hercn- 
lecnne. II fallait, pour ainsi dire, recommencer et refaire dans 
une seule cause, chacune des nomhreuses luttos judiciaires dans 
lesquelles les parties avaient ete engagees pendant pres de vingt 
ans. II fallait, du c6te de Crugy, depouiller chacuu des dossiers, 
relator chacune des procedures, apprecier chaque temoignag**, 
produire et examiner des milliers de plans, de proces-verbaux, 
d'expertiscs, discuter, approfondir (.H, resumer le tout, agiter uue 
infinite de questions de droit, repondre aux pretentions et aux 
objections de la pai tie adverse, pour etablir que dans chacune 
de ses poursuites contre Gugy, Brown avait agi sans cause 
probable, par malice et par esprit de persecution. II fallait en 
outre etablir un nombre considerable de poursuites incidonte.N 
d'achats de dettes, de saisies ^'exatoires. Finalement, il fallait 
prouver les dommagos souff jrts par Gugy par suite et en conse- 
quence des persecutions judiciaires dont il avait ete Tobjet de la 
part de Brown. Les faits a prouver etaient innombrables, les 
questions de droit surgissaient a chaque pas, les objections a 
Tenquc^te entravaient a chaque instant Texamen des temoins, ot 
Jes adresses des avoeats au tribunal et aux jures exigeaient une 
memoire, une facilite, un tact et un savoir prodigieux. 

** C'est la le travail qu'a fait le present appelant en assistant 
M. Gugy dans la conduite de ses deux proces. 11 lui a fallu, 
comme preparation, se familiariser avec toutes les procedurt^ 
toute la preiive et toutes les questions legales se rapportant a 
chacune des causes en question. Puis, lors des deux proces, il a 
fait les discours d'ouverture, examine et trausquestionne les 
temoins, consulte les plans, fait preparer les copies necessaires 
des documents authentiques, plaide les questions de droit et 
d'enquete, et expose au jury toute la cause avec ses milliers 
d'incidents. Et tout cela, pendant une periode de vingt-sept jours 
pour les deux proces. 

** L'appelant a pendant tout ce temps neglige, et menie 
abaudouue et dtserte sa propre clientele^ Jl a donne tout sou 
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temps, tout sou travail toute sou iutelligeuce el loute« ses apti*- ^^^ 
tudes a riutim^, a la demaude speciale de ce deruier, sous 9e8 •**'' 
yeux, et devant le tribunal. 

" Mais il n'avait pas fait son prix d'avance I II croyait, corame 
il le croit encore, que la dignite de la profession d'avocat lui 
defendait de faire d'avance un contiat pour le j^aiement de ses 
honoraires. 

*' Autre obstacle a sa remuneration : le travail immense qiVil 
fi'est impose n'est pas prevu par le tarif, qui u'accojde qu'un 
honoraire, outre celui du procureur au dossier, celui du conseil k 
Teuquete — dix piastres ! La Cour Inferieure a trouve ces deux 
objections insurmontables, et ne se croyant pas justifiable de 
renvoyer Taction du demandeur in toU), elle lui a accorde vingt 
piastres pour les deux proces, doublant ainsi Thonoraire accordu 
par le tarif, item No. 29. 

" L'appelant, s'appuyant d*autorites nombreuses tiroes des 
meilleurs auteurs fran^ais, anglais et am^ricaius, qu'il xa citer 
dans un instant, croit avoir raison de se plaindre de cc jugomeiit 
et d'en demander la reformation. 

'* Aux motives du jugeraent dont est appel, Tappolant 
oppose avec confiance les trois ^propositions suivantes : 

" lo. Les avocats ne doivent pas d'avance faire avec leurs 
clients des contrats fixant le montant des honoraires qu'ils en 
percevront ; 

" 2p. Le travail de Tavocat merite retribution ou salaire. 
Quand ce travail est fait, Tavocat en fixe lui-mcme la valeur avec 
moderation, et la loi lui donne une action pour, forcer le client 
ingrat a le payer ; 

*' 3o. Le tarif n'a pour objet que de determiner la somme 
que la partie qui a gagne son proces pent repeter pour la plai- 
doierie contre la partie qui Ta perdu, et nuUement ae reduire & 
la m6me fixation les honoraires diis a Tavocat par son propre 
client. 

" La premiere proposition repose sur les sentiments de deli- 
catesse et d'honneur qui fsont dans les traditions du barreau. 
L'avocat ne pent prevoir quels seront les devoirs qu'il aura a 
remplir envers un client dans la conduite d'une affaire. Ces 
devoirs peuvent se simplifier, comme ils peuvent se multiplier, 
dans uAe cause. — La remuneration qui en sorait fixee d'avance 
ne serait juste ni pour le client ni pour Tavocat lui-m^me. — 
Permettve a Vivypcat 4*^ Ji^^^'r d'avance le montant de m rclribi^ 

S7 
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Aiiyot tion, c'est en outre lui ouvrir la poite a ces stipulations qm im- 
•iiiT. pliquent on sous-entendent, plus ou moius, une participation 
reelle aux benefices esperes du proces, stipulations qui degradent 
la profession et qui ne sauraient 6 ire trop condamnees. 

" La seconde proposition, nous croyons la demontrer au-dola 
de toute evidence par les aulorites (jue nous reproduisons ci-des- 
sous. Nous ne nions pas qu'il ait existe un priju<:e contraire, qui 
€»mp^chait Tavocat d'user de son droit d'action, qui (Tati/evrs exh- 
tail en to?, prejug-e aujourd'hui taxe d'absurde et d'injuste par la 
plupart des auteurs conteraporains. Ce prejuge n'existe pas et 
n'a jamais existe sui Canada, II n'y en a pas de traces dans.les 
annales de notre barreau, dans les minutes de ses conseils, dans 
ses reglements discii)linaires. Nos cours ont toujours sanctionne 
Texercice du droit d'action des procureurs contre leurs clients. 
Ce prejuge existait a Kome ; on a cherche a le faire prevaloir en 
France, mais il y est presque oompletement disparu. (Voir les 
dissertations de MM. Chauveau, Morin et autres. et les nom- 
breuses decisions des tribunaux en France.) Les autears les plus 
hobtiles a cet exercice d'un droit d'action sont eux-m^mes una- 
iiinies a dire : ** Le droit d'action existe incontestablement. ' 

•* II esi indubitable que mome sous Tancienne jurisprudence 
iVanc/aise. Taction judiciaire ttait permise a Tavocat, quoique ce^ 
tains barreaux* protestassent contre cette faculte laiss^e a ses 
membres. Ces protestations memes prouvent Texist en ce du droit 
d'action. C'etait done une question purement disciplinaire dont 
les tribunaux n'avaient pas a s'occuper. La position faite au bar- 
reau canadicn ne saurait etre pire que celle de Tancien barreau 
l*ran<;ais. Quant a la nouve.le juriisprudence, elle est toute en 
faveur du droit d'action de lavocat. 

*' Eji Angleterre, les relations du banisler avec son client 
sont et out toujours et6 des plus singulieres. Elles offreut des 
anomalies qui, heureusemeHf, sont toutes particulieres au barreau 
anglais, et ne se presentent pas dans le n6tre, L'avocat anglais 
{barrister] ne pent refuser ses services a quiconque les lui de- 
mande, et ces services ixne fois rendus, il n'a aucune action quel- 
conque pour s'en faire payer. Mais rien ne I'emp^che de se faire 
donner de fortes sommes avant et pendant le proces, ce qui met 
le client a sa merci, car a la di'rniere heure et alors qu'on comp- 
te a le plus sur lui, il passora la cause a uh confrere moins habile 
niais moins occupe que lui ; ou l)ien il ne prendra pas mfime la 
peine de se faire remplacer, et le client verra sa cause sacrifiee. 



BANC DE LA KEIXE. 211 



•t 



Et dc m^iue que Tavocat na pas d'action, le client n aura aucuii 
recours a exercer centre Tavocat, pas meme le droit do se faire **"*"' 
rembourser les sommes d'argent (sou vent onormes) qu'il aura 
versees entre ses mains. Cos i>rejuges, passes a I'etat de traii- 
tions anglaises, et degeneres en abus intolerables, ont induit uu 
M. Norwood, membre dela chambre dcs communes, a presenter 
un bi/i pour donner aux barristers le droit de poursuivre le recou- 
vrement de leurs honoraircs, et aux clients celui de reclamer les 
deniers avances par eux et des dommages interets, en cas de 
negligence ou refus par les barristers de remplir les devoirs qu'ils 
se seront imposes. Le 10 mai courant, une tres-intercssante dis- 
cussion a en lieu sur la seconde lecture de ce bifl et a revele un 
triste etat de choses dans le barreau anglais. Le tribunal verra 
un resume de ce debat dans la Gazette de Montr iat. du 23 mat 
courant. Ce bill de M. Norwood a etr* delait par un rote de 130 
contre 237, mais comme toutes les mesures qui menacent Texis- 
tence d'un ordre de choses " antique et solennel," elle n'avait 
aucune chance de reunir la majorite cette annee. Comme toutes 
les reformes utiles, cette mesure iinira cependant par prevaloiret 
par ramener le barreau anglais aux vraies notions du devoir. 

" L'itime en cette cause s'est pourtant surtout appuye sur 
les usages anglais pour refuser a Vappelant toute remuneration. 
La Cour Inferieure, en rendant son jugement, a aussi fortement 
insiste sur la digniti^ la deliaUesse et Vantiquit6 de ces memes 
V sages. 

"• Dieu merci, notre barreau canadien ne les reconnalt pas, 
et nous ne croyons pas que le premier tribunal de ce pays les 
consacre jamais. 

" La troisieme proposition que nous avons enoncee requiert 
a peine une demonstration. 

" Le tarif, ici comme en France, determine le montant qui 
sera taxe et pourra etre repete contre la partie perdante par voie 
d'execution. Suivant la somme de son travail, Timportance de 
la cause, la duree du proces, la valeur des services, Tavocat 
pent done reclamer contre son propre client des honoraires supe- 
rieurs a ceux fixes par le tarif. (Voir les opinions de Bioche, 
Chauveau, Sebire et Carteret, etc., ci-apres reproduites.) C'est 
une question de preuve et d'appreciation laissee a la discretion 
du tribunal. 

" D'ailleurs, ou est la loi qui enleve a Tavocat tout droit 
qujiconque a des emoluments en dehors du tarif, et qui lui fait 
f>erdra le fruit de son travail, par cela seul qu'il est avocat ? 
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^^ *' L appelant n'etait pas procurour a^ litem dans la cause de 

•«^* Q-ugy vs. Brown. II n'etait pas non plus conseil a Tenqafete. 

Le tarif, par consequent, ne s'appliqne pas aux services profes- 

sionnels qu'il a rendu. L'appelant a done le droit de les faire 

appr^cier et d'en reclamer la valeur. 

" Ce que Tappelant a fait aux deux proces en question, cest 
ce qu'auraient fait en France : lo. I'avoufi ; 2o. Tavocat ; So. un 
conseil ou aide. Chacune de ces qualites donne droit d'action. 
L'appelant les cumule et reclame la valeur des services profes- 
sionnels rendus en chacune de ces qualites. 

** Le jugement dont est appel accorde 4 l'appelant dix pias- 
tres par chaque proces, non pas parce que le demandeur ^tait 
conseil a Tenqu^te, mais parcequ'il a agi comm^ tel ! 

" D'abord, pour s'astreindre scrupuleusement au tarif, il 
aurait fallu n'accorder que dix piastres pour toute la cause, car 
le tarif n'accorde cet honoraire qu'une fois pour la m^me cause, 
y eiit-il plusieurs proces par /f/ry. 

*' Puis l'appelant n'ayant pas meme et6 conseil a Tenquete, 
puisqu'il n'a pas produit de comparution comme tel, il aurait 
fallu renvoyer son action purement et simplement par respect 
pour le tarif, et pour etre consequent. 

'* Autrement, il fallait aussi lui accorder I'honoraire de 
I'avocat, du procureur au dossier. Car il a agi comme tel. II a 
adressg la parole aux jures, il a plaid6 devant le tribunal. Ce 
rdle n'est pas celui du conseil a Tenquete, mais bien de Favocat 
de la partie. S'il a droit k dix piastres pour avoir agi comme 
conseil a I'enquete, n'a-t-il pas droit a soixante piastres pour 
avoir agi comme procureur, avoue et avocat (item 10 du tarif) ? 
— N'aurait-il pas droit aussi a Thonoraire fix6 par Vitem 44. " For 
cross-examining every witness over five on each side in any 
contested cause : $2.00. " Or Tappelant a examine et transques- 
tionng au-del4 de cent t6moins dans chaque proces, ce qui lui 
donnerait un honoraire supplementaire de plus de quatre cents 
piastres. 

" On voit done que, prenant a la lettre les motives de son 
jugement, et suivant les opinions exprimees par lui, Thonorable 
juge aurait du accorder a l'appelant une somme de pres de cinq 
cents piastres. 

'* Mais le present appelant, qui a conduit ces deux impor- 
tants procds, non pas comme procureur ad litems ni comme con- 
•til ordinai^re a I'enquete, mais bien comme avocat sp^cialement 
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retenn par rintime, ou si Ton veut, comme junior counsel ^ n a ^"^f* 
pas cru, comme la Cour Inferieure, que le taril' venait a son se- ^""'^'' 
cours, Aussi a-t-il Mse sa demande sur la valeur rielle de ses 
services. — La valeur allSguee par lui dans sa declaration a ete 
parfaitement prouvee par M. David A. Ross, alors b^tonnier du 
barreau, par Thonorable M. Angers, maintenant procureur-g6n('- 
ral, par messieurs Parkin, Holt et Bosse, tons trois conseils de 
la reine, et par M. Blanchet, avocat distingue et deveuu aussi 
conseil de la reine depnis Tenqudte en cette cause. MM. Parkin, 
Holt et Bosse fetaient les avocats de M. Brown aux deux proces 
en question. lis ont assiste comme tels a toutes les seances du 
tribunal. lis connaissaient les details et Timportance de cette 
cause. lis ont vu Tappelant, jour par jour, a renquete et a la 
plaidoiric, ils se sont trouves aux prises aA'ec lui sur toutes les 
questions iraportantes qui ont ete debattues. Ils avaient eux- 
m^mes a accomplir une tfiche moins lonrde quo celle assignee a 
Tappelant, puisqu'ils representaient le. defendeur, et n'avaient 
qu'a repousser et negativer une preuve qui incombait toute en- 
tiere a la demande. Et cependant ils ont re^u chacun, de leur 
client M. Brown, une somme de mille j)iastres pour le pre- 
mier proces, et une autre somme de plus de huit cents piastres 
pour le second. 

" Nous voulons respecter la modestie de notre client. Nous 
ne mentionnerons done pas les eloges que tons les temoins pre- 
sents aux deux proces, font du zele, de la perspicacite, et de Telo- 
quence qu'il a d^ployes dans Tinteret du present intime. 

** L'intim6 avait pour contredire cette preuve, sil avail pu le 
faire, tout le reste du barreau a sa disposition. — A-t-il tente cette 
contre-preuve ? A-t-il essaye meme d'afFaiblir la preuve du 
demandeur sur aucun des points ? — II a prudemment niglifre 
cette partie de sa cause. 

" En effet, Tin time se contente de nous dire : " Vous u avez 
rien par le tarif. D'ailleurs, je ne vous ai rien promis davance. 
II n'y a pas de contrat entre nous. Maintenant vous demandez 
trop. C'est immoral, et vous n'aurez rien/' 

*' Nous avons deja dispose de ces defenses. 

** Mais Tin time a voulu aller au-delu de ses plaidoyers par 
nne enquete 6videmment illegale. II a tente d'etablir un con- 
trat entre lui et I'appelant, contrat par lequel Tappelant auroit 
stipulfe qu'il faisait remise de ses honoraires. 

" L'objection de I'appelant a ce genre de preuve a 6te 
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Amyot ri?8er\eo. Le jugemont cle la Coiir, eii accordant uu ccrtam 
R'«ff.v. montauf, a virtuellomoiit maintenu cette objection. — Elle etait 
d'ailleurs insurmon table : lo. Ce contrat n'avait pas t't6 plaide, 
et Tappelant n'avait pas en roccasion de repondre a cette preten- 
tion nouvelle ; 2o. Cetto preuve iw pouvait etre faite par tdmoins 
et sans commencement de preuve par ecrit. 

** Au reste, celte preuve est iiisij^nifiante et nous n'3' referoiis 
que pour memoire. Un des temoins, M. Gauvreau, a complete- 
ment failli de corroliorer la prctt»ntion de Tintime. L'autre, M. 
Venner, rapporte une on deux conversations qu ils aural: eues 
avec Tappelant, ma is en C absence de Ciafivie, Le vague de sa 
deposition, les contradictions dont elle est remplie, son seroftd 
Umoignaf!:e par alfUlavit qui contredil le premier, dispensent Tapp*- 
lant de tous coramentaires. 

*• La Cour inft'rieure a cru devoir interroger Tintime lui- 
meme sur le serment judiciaire. Les questions qu'elle lui a 
posees sont des plus etrairges, si Ton considere la preuve deja 
faite. On demand a Tintime sil a retenv les services de Cnppelanl 
et s'il a promii^ les payer. 

•* Chose incroyable ! L'intime repond qiVil n'a jamais retenu 
les services professionels de Tappelant. Quoi ! Tappelant se 
serait de lui-meme immisce dans ces importants proces, les aurait 
conduits sous les yeux de Tintime, qui I'aurait laisse faire, et qui 
aurait accepte ses services avec Tarriere-pensee de ne les jamais 
reconnaitre ? A qui fera-t-on croire cela ? Comment d'ailleurs 
I'intimfe expliquera-t-il ce papier gcrit de sa main, par lequel il 
informe Tappelant de la date du second proces et lui dit " de se 
lenir pr^t pour se disl inciter encore ''1 Puis y-a-t-il besoiu de 
preuve d'engagement ou rotonue, quand les services sont rendus 
en Cour, dans une premiere et deuxieme instances, des semaines 
durant, chaque jour, en presence de la partie, et que ces services 
consistent a travailler tout le jour, entre autres, a adresser le 
Juri/, examiner les temoins, plaider, ecrire ? 

** Apres cela, il etait tout naturel pour Tintime d'ajouter qu'il 
n'avait jamais promis de payer les services professionnels de Tap- 
pelant. Heureusement nous n'avons pas besoin, pour les fins de 
notre cause, de Taveu de Tintime. Le maudat de J'avocat n est 
pas gratuit, ni par nos lois ni par nos usages. Et les services 
ayant ete rendus du consentement de la partie et en sa presence, 
jiptts n'avions plus qu'a en etablir la valeur, ce qui a ete fait. 

*' Nous mettroas maintenaut devant le tribunal les autoritii 
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deja cities en Cour Inferieure et que nous avons mentiouu6ei ^J*^ 
dans le cours de ce factum. *••^• 



" C. C. Bas-Cauada, art. 22(50, sec. lere et 6ome. 

** Encychpidie du Droit " par Sebire et Carteret, 2e 
Volume, page 385, section 70 i^erbo avocafs,' S. S. " hortoraires " 
(Ell 1839.) 

"La Itgislation et la jurisprudence donnent aux membres 
*• clu barreau le droit de rcclamer des honoraires pour le prix de 

•• lours travaux'* 

Do Page 3S6, 2cmi* colonne : 

" Sous notre ancien droit, qui n'iivait pas tranche par un texte 
" formel la question des honoraires dus aux avocats, il parait 
" constant que Taction judiciaire etait permise (ord. 23 oct. 1274 ; 
•• — avril 1453. — juin 1510, art 48 ; — mai 1579, art. 161 ; — avril 
•' 1667, tit. 81, art. 10) La jurisprudence des Parlements de 
•* Paris, de Bordeaux, de Grenoble, en font loi." 

Dupin, aine. Lettres sur la profession d'avocat, tome ler, 
page 519. 

Sebire et Carteret (vol. cit6 plus haut}, verbo auou^s, 
page 412, sec, 31, — "Le mandat de Tavoue est necessairement 
** salarie, I'art. 1986 ne lui est pas applicable ; le salaire attache 
" a Texercice de son mandat est la consequence necessaire du 
•* caractere public quo la loi lui a donne, des conditions de capa- 
'• cite qu'elle a exigees de lui, des devoirs et de la discipline 
*• auxquelles elle Ta souniis." 

Sec. 32 " Ces avrcHs s'accordent a reooniiailre que les 

" dispositions des articles du tavif lixent bien le prix des acteset 
" des vacations que le code de procedure a prevus, mais que 
" toutes les fois qu*en dehors de ce cercle limite, Tavoue se livre 
" a des soins ou a des travaux utiles, il adroit, comme neffottoru/n 
" gestor a des honoraires dont les magistrats sont appeles a 
" reconnaitre tt a deterniin r Tiinportance. (S.-V. 19, 1, 72 ; 37, 
" 1, 572 et 845 ; 1). P. 37, L 871 " 

Dictionnaue des fcm/fs Ui^hns, dc droit et de procedure par J. 
B. Souquet, tome 1, 248 tableau, 5e colonne, verbo *' honoraires," 
section "honorains de Tavocat." 

•* 2o. II est horn de doule que les avocats n'aient droit a des 
honoraires. A c-'t eizard tons les auteurssont unanimes. — V. M. 
M. Dalloz, Diet, verbo honoraires No. 9 ;-~Chauveau J. av., t. 35, 
page 360 et suivautes ; t. 39, d. 9 et 10. 
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^•JJ'^ " 80. Les avocats ont-ils uiie action en justice pour le paie- 

®"*^' ment de leurs honoraires ? . 

" Oui, sans aucun doute, les avocats ont une action pour le 
" paiement de leurs honoraires, bien que ce droit ne soil pas exerci 
" dans cer fains barreaux, soit qu'il s'agisse de consultations ou de 
" plaidoiries — jurisprudence conforme— auteurs conformes- 
" ancien et nouveau droit." 

(Suivent de nombreuses citations et indications d' auteurs et 
de precedents auxquels I'appelaut rt^fere.) 

** Oui, dit M. Chauveau, J. av., t. 89, p. 10, les avocats 

** ont le droit de demander des honorairejs, d'apres leur conscience 
" qui n'a pas pour juge que leur conseil de discipline ! 

•* Oui, les avocats ont le droit d'aciionner devant les tribu- 
naux les clients ingrats : actio et Jus sequendi in judicio quod 
'* sibi debet ur 

" L'article 80 du tarif qui fixe les honoraires des avocats n'a 
" pour objet que de determiner la^somme que la partie qui a 
" f?^?^^* so^^ proces pent repeter pour laplaidoirie contre la partie 
•' qui Ta perdu, et nuUement de reduire a la ineme fixation les 
** honoraires dus a^Tavocat ^par son propre client. En conse- 
** quence Tavocat pent reclamer des honoraires superieurs a la 
*• somme fixee par 1j turif. 

" Ces honoraires doivent ctre fixes d'apres la diffi- 

" cult6 et Timportance des'^aflaires et Tfetendue du travail. V En 
** eiFtt, dit M. Chauveau, les soins qu'un avocat donne a une 
** affaire, les travaux auxquelsil selivre, soit pour la consultation. 
** soit pour la plaidoirie, different tellement, suivant la nature el 
** limportance des alfaires, qu'il est impossibles de les'assujetir a 
•* une taxe." (Suivent de nombreuses references) vide sec. 8, i*. 
10 et suivantes, et specialement 11, 12. 

Sect. n. — ** Les sentiments de delicatesse et d'honneur ne 
"• permettent pas a favocat de^taxer ot d'exiger d'avance ses 
** honoraires." 

Souquet. Do, merae page, \o, emohttnent^ deZfavoui, 

Bioche. Dictlonnaire dc procedure, 1 vol. page 663, verba 
avocat, art. 3, Honoraires ; paragraphe 120. — " Les avocats ont 
** une action contre leur client pour le paiement de leurs hono- 
" raires. Grenoble, 30 juillet 1821, etc., par. 121.— Cette action 
•* dure 30 ans." 

Par. 122. — " L'art. 80 du tarif ne fixe pas les honoraires dus 
^' ^ favocat par son propre client, Cet art- determine seulemeni 
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*' la somme que la partie qui agaj^e peut r6peter centre Fadrer- ^"Jf* 

•* saire pour les plaidoiries de son avocat " ^^^^ 

Par. 1 23. — " Juge que si la plaidoierie d'une cause se con* 
" tinue pendant plusieurs jours, il doit 6tre passe en taxe pour 
•* Tavocat autant de droits de plaidoierie qu'il y a eu d'audiencea 
" dans lesquelles la cause a 6t6 plaid6e." 

Par, 130. — " L'avocat ne doit ni exiger ni taxer d'avauce ses 
'* honoraires, vide 182." 

Mdme auteur, page 734, verbo avoue, § 6, action des avou6s 
en paiemant de leurs frais et emoluments, par. 225.-^'' Le mandat 
" de ravou6 est salarie." 

Ordonnances de Fontanon, t. I, page 274. 
Qrand Coutumier, par Ferriere, tome 2, page 295. 
De la discipline, par Achille Morin, (en 1868, 8e edition), 
vol. I, page 128, sect, 124. — " On doit peu se preoccuper de Tori- 
*' gine ties honoraires, et des lois romaines quant a cela, {vifle 

" Cic§ron ). Les temps sont changes, et si nous roulions 

'* suivre Texemple des Romains, nous arriverions a cette conse- 
** quence, que les honoraires dcvraient ^tre exiges d'avance, 
*'«preci86ment parce qu'il n'y aurait pas d' action aprds le proces... 
•' Aussi dans Tancienne jurisprudence francjaise, Je droit d'exiger 
*' des honoraires promis ou dus ^tait-il, nonobstant des prSten* 
" tions ou opinions contraires, consacrfe par les ordonnances et 
** reconnu par les parlements, attendu, disait-on justement, " qu'il 
•' n'est pas naturel qu'un avocat passe sa vie a 1 etude des lois, et 
<' qu*il s'occupe des affaires d'autrui, sans aucune recompense/* 
" (Ord. oct. 1274, avril 1453, juin 1510, mai 1579, avril 1667 ; 
'* Brodeau, sur Tart. 125, de la ^Coutume de Paris ; Bresson, vo. 
"avocat ; Jousse, p. 465 ; Salviat, p. 167 ; Camus, Ire lettre, p. 
'' 273.) La legislation actuelle le reconnait aussi, en allouant un 
'* droit de plaidoierie, dans le tarif des frais et dep^ns, et en disai\t 
*' que les avocats taxeront eux-mcmes lenrs honoraires, avec la 
" discretion qu'on doit attendre de leur ministere, sauf lixatiou 

"par le conseil de discipline " (et toute la page 129 qui 

" etablit le droit d'action, qu'en certains cas ce n'est pas une 

" faute disciplinaire, etc.), par. 124, bis. Ce qui est recommande, • 

•' c'est de fixer les honoraires avec moderation et discernement, 

" eu Sgard aux difficultes et aux soins necesfiaires, ainsi qua lu 

*' positiou du client. Ce qui est surtout interdit. c'est toute stipu- 

" lation qui impliquerait ou sous-eutendrait, plus ou motns, une 

♦' partiQipatiqu r6QUe wx benefices espe^-e^ du procC^s, Qn m^ 
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Amyot c( combieii est antipathique a la profession d'avocat le pacte de 
G»gy. *i qtiola fitis, trop souvent profess6 par les plaideurs. De tout 
** temps la loi a trouve contraire a la morale et consequemroent 
" nul tout traite entre avocat et plaideur, associant celui-ci au 
** gain du prociis, lui promettant uue partie de Tobjet en litigi? 
" ou de savaleur (suivent de nombreuses autoritfes) On doit 
** r^puter tel tout pacte analogue, entre avocat et client ; par 
" exemple celui qui promettrait coniitionneflement a Tavocat une 
" chose deterrainee ou bien un lionoraire proportionne au resul- 
*' tat recherche." (Suivent autorites) 

ride fin de 124 bis et 124 ter, 

Sirey 1819 a 1S21, II partie, page 456 : arret de la Cour 
Royale de Grenoble du 31 juillet 1821. 

Devilleneuveet Gilbert. Jurisprudence an XIX siecle. Vol. 1, 
page 254, verba avocat, § 3, S. S. 57 et citations, S. S. 59 et cita* 
tious, S. S. 62 et citations, S. S. 63 et suivants. 

Journal du Palais, vj. Honoraires. 

Page 265, par. 15, 17, 18. 

Page 2G6, par. 25, 6, 7 et suivants. 

I'age 2c8, par. 81, 86-87 et suivants. 

Page 267, par. 64 et suivants. 

Journal des Avoues. Table page 94, 3e col., chap. Ill, vo, 
Avocats. Honoraires. sec. 43, 44, 45, 46, 47 et 49. 

Do Tome 35, page 330 a 336. 

Do " 39, " 9 et 10. 

Do " 39, " 294. 

Dictionnaire des Arrets. Brilion, vo. avocat, page 355, 357 et 
suivantes. 

Merlin. Repertoire de jurisprudence, vo. Honoraires. Page 
466 et suivantes ; pages 473-4. 

Duranton. Co?irs de droit fran^-ais. Edition Beige. Vol.9, 
page 279, par. 224. 

II Jousjse. Page 541 (des depens-. 

Pothier, tome 8, page 101, s. 6, chap. 1, 4e partie du Traite 

deprocedure civile. " Mais il n'y pas lieu k cette proce- 

• '* dure entre le procureur qui a occupe pour une partie et cette 

** partit' ; le procureur ne pent poursuivre le paiement des frais 
" qui lui sont dus par la partie pour laquelle il a occupe qu'en 
*' donuant contre elle Taction en paiement de salaire^ qui est sem* 
'' bhble ftus; ^^^\x^^ ftQtiouj?: H doi^ue fm C^tte action \W m^ 
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" moire de ses salaires com me iin ouvrier donne un memoiro da -^^7^' 
**se8 gages " ^"^^ 

Troplong. Prescription, sur Tart. 2274, page 555, par. 982. 

Gruyot, Repertoire, 1 vol. vo. avocat, page 796, honoraircs de 

favocat. " rfrtws le droit, un avocat aurait action ouverte pour 

*' forcer son client a la reconnaissance " Arret du parlement 

de Paris, 15 mars 1766. 

Comyns contracts. (4th American edition) from the last 

London edition 1835) page 281. '* We wiHnow pursue 

•* or if no fixed price be agreed, upon an implied undertaking to 
" pay what is just and reasonable, and \\ hich is technically called 
'• a quantum meruit. 

Page 293. " An attorney and counSv'llor may maintain an 
" action to recover a compensation for his services. And where 
*' the law has not prescribed the amount of his services, then 
"he is to recover a reasonable sum : a qtianttnu meruit. Even 
" where the fees for attorneys and counsel are regulated by 
'* statute, it in effect but prescribes the taxable fees as costs; and 
•' in no respect interferes with the rights of attorneys and counsel 
" in relation to their clients." 

Dupin. Lettres sur la profession d'avocat, par M. Camus, 
page& 445, 7-8. 

Repertoire de Dalloz, vo. avoue, page 24. s. 121, vo, avocat par 
243-4-5-6, 251-2.4-8-9, 260. 

Stephens commentaries on the laws of England. (4th edition) 
vol. Ill, page 312. 

" La presente cause interesse tout Tordre des avocats, dont 
la profession ne cesse pas d*^tre noble parce qu\»lle est en meme 
temps un moyen d'existence, et qui est ouverte a la fois au pan v re 
comme au riche 

" Nous avons voulu soumettre cette cause en dernier ressort 
au present tribunal, convaincus que nous somm*3s que nous y 
aurons justice pour noire confrere, et justice pour tout le barreau. 

" L'appelant reclame vin^t-sept jours de travail profession- 
nel pendant Taudience, plus deux jours pour prej^aration au pre- 
mier proces, et un jour de preparation an deuxieme. II croit avoir 
fetabli la valeur de ses services, et son droit d'action. C'est pour- 
quoi 11 demande humblement que le jugement de la cour de 
premiere instance soit rfeforme, et que le montant qu'il a prouve 
lui 6tre legitimement du lui soit^accord6, avec depens des deux 
cour». 
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^^ De son cote le defendeur, dans son factuoii apporta les rai* 

**'**^- sons snivantes a Tencontre des pretensions du demandeur. 

*' Ist. Because the cause in which the appellant pretends to 
have assisted the respondent is still pending and undetermined 
— 9 Jurist 155. Atwell vs. Brown. 

" 2nd. Because in the second page of the document No. 58 
of the record the said plaintiff has deliberately and distinctly 
declared that he did not act as counsel at enqu^te, and because, 
unless he repudiates the Judgment awarding him $20 as a fee 
for having acted in that capacity which is incompatible with that 
of junior counsel, he has no right to proceed with this appeal. 

'' 3rd. Because by the tariff, founded on cap. 33, the Statute 
enacted in the 12th year of the Reign of Her Majesty the present 
Queen, the plaintiff is excluded from the right to recover for the 
kind of service which he pretends to have performed. — 1 Harri- 
son's Index 173, 2 Jurist 162* Devlin vs, Tumblety. 

" 4th. Because, whatever may be the tariff and systems ob- 
taining in other countries in the absence of a special promise, no 
fee can in this Province be claimed, save and except such fees as 
are allowed by the above-mentioned tariff. 

'* 5th. Because by the tariff promulgated in virtue of the said 
Statute, in the 12th year of Her Majesty the present Queen, the 
fee allowed the plaintiff's attorney for conducting the cause in 
question from first to last could not exceed $60 ; and that, upon 
the pretence of having merely " assisted " that attorney, the now 
plaintiff' and appellant claims twenty tim is sixty dollars. 

'* 6th. Because by law the plaintiff* who has in his declaration 
assumed the quality not of attorney but o{Avocat and pretends to 
have acted only in the capacity of junior counsel, has not, never 
had, and cannot have, any right of action to recover for fees as 
such junior counsel. — xi. Jurist 273 Grrimard vs. Burroughs. 

'' 7th. Because the plaintiff did not in his declaration allege 
that he was retained, did not allege any promise to pay him for 
his pretended services, nor any engagement whatsoever, nor 
any breach of any contract, nor offer any legal proof. 

" 8th. Because, on the contrary, it has been clearly proved 

, that he did not stipulate to be paid, and did not expect to be 

paid, but applied for permission to appear in the cause in question, 

merely to attract public attention and to secure clients. Evidence 

of Oauvreau and Tenner. 
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'' 9th. Because the re«pondent derived no benefit from the ^•^ 
assistance which the appellant pretends to have given. — Payne ^"*^- 
154. 

" Journal des avoues, p. 819, II Cour Civil Das. Ds. pans. 
541 art. XIII and p. 536, art. XII." 

Sanborn, J., dissenting : — In this case, the appellant de- 
mands of the respondent $1;200 for services as attorney, soli- 
citor, counsel and advocate in a certain, cause in the Superior 
Court, at Quebec, numbered 691, in which respondent was 
plaintiff and one Brown was defendant, and wherein there 
were two jury trials, in one of which Gugy obtained a ver- 
dict for over $17,000. This verdict was set aside, and upon a 
• new trial, the action was dismissed. The respondent appears 
on the record as attorney in his own cause. Much research 
has been made by the appellant to establish by authorities, par- 
ticularly from the modern law of France, that honoraires of 
attorneys can be demanded by action, and that it was not, under 
ancient or modern law, because advocates, counsels or attorneys 
had not the right, by law, to recover their fees, that it was not 
done, but bacause it was rendered penal, by the rules of dis- 
cipline of the bar, as derogatory to the profession. There is no 
such obstacle here and if we had no statute on the subject I 
should say that an advocate or attorney or counsel, in civil mat- 
ters, might recover what his services might be estimated to be 
worth. This estimation would, however, be a very difficult thing 
to make. The value of services would depend upon circum- 
stances that would not be uniform, the attainments of counsel, 
his experience, the magnitude of the case, the researches neces- 
sary to be made and which must be proved to have been made, 
the time occupied in the case. The difficulty of reducing the 
proof to any thing like certainty and the necessary indelicacy of 
submitting the value of one's professional services to the opinion 
of witnesses, which to a certain extent would impose on the court 
the duty of deciding the measure of a man s attainments and 
capacity, has doubtless led to the rule, in England, that no action 
should be allowed for such services as a quantum meruit, and the 
rule of discipline, in France, to prevent such actions. I think our 
statute law, so far as respects civil matters, has determined the 
actionable fees, which attorneys can recover from their clients. 
The 12th Vic, c. 83, c. 148, cited by respondent, declares " that 
for the purpose of insuring uniformity in the practise and pro- 
ceedings of the Superior Court and Circuit Court in the several 
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Amjot districts of Lower Canada, the Superior Court or any tenor 
^^^^' more of the judges thereof may from time to time agree upon, 
make and establish tariflfs of fees for the officers of the said courts 
and the counsel advocates and attorneys practising therein." It 
will be observed that the act mentions uot merely attorneys but 
counsel and advocates. It does not restrict the operation of the 
law to what may be recovered from the opposite party, but it 
applies to fees to be allowed by law to these officers. Pursuant 
to this law the judges, on 30th December, 1868, made and pro- 
mulgated a tariff which is now in force. This establishment of a 
tariff by the judges makes use of the terms of the law : " Th»' 
following fees shall be allowed to counsel, advocates and attor-^ 
neys, practi^sing in the Superior Court, in actions to be instituted, 
&c." It is not confined to attorneys w^ho.se names appear on the 
record, usually denominated attorneys of record, but includes 
attorneys, counsel and advocates practising in any cause. In the 
case in question, respondent is represented as attorney for him- 
self. This is a solecism. A man cannot be attorney for himself 
any more than he can be, at the same time, principal and agent, 
in any other relation. Any man may defend his own case whe- 
ther he be attorney or not, and, he may be held to be entitled to 
the fees which he would have to pay to an attorney. At all 
events Gugy was the plaintiff and aside from what appellant did 
for him he appears to have had no other attorney. I think if an 
attorney acts for another, at his request and renders substantial 
profession services in a case, he is entitled to recover compen- 
sation therefor, whether he has signed the pleadings or not. In 
the first place, the presumption of law in ordinary cases is that 
these services are not rendered gratuitously. This is abundantly 
established by the appellant's citations It ii: said that this pre- 
sumption does not exist between attorneys. This may be true in 
small matters, where by interchange of courtesies in the profes- 
sion one does a friendly act for another, but when, as in this 
case, an attorney's services are sought in a suit involving a very 
large amount and his time is exclusively devoted to it for days 
and not only during one but two trials and the work is done not 
for an attorney but for the party, I cannot infer without proof 
that such services are gratuitous. I think, however, if he leaves 
his services to be determined by law, he can only recover what 
the law fixes for such services. It is said there is a practical diffi- 
culty in this, that the tarifi' provides for only one fee for counsel 
or attorney in a cause and that it is more or less at different 
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stages of the case. I do not see that only one fee can be recovered ^*** 
by him if the party chooses to employ counsel besides his regular ^'^' 
attorney, the tarifi* applies to him as between client and counsel. 
At all events, it is a guide given by law to determine the quan- 
turn meruit when there is no contract. In fact the judgment 
which this court is a])out to confirm recognizes the tariff. It 
awards to appelant the fee of counsel at enquete as settled by 
the tariff. He was not simply or mainly counsel at enqu^le but 
counsel generally in the cause. The services are proved. In fact 
it is proved that appellant was occupied for 30 days in the cause- 
There is written evidence enough to shew that his services were 
asked. The work was done mostly in the respondent's presence 
and he must have approved of the manner in which it was done 
or he would not have desired hi? services in the second trial. In 
taking this view of the case I am not depreciating the value of 
appelant's services. I do not estimate them at all. I merely say 
this, that if a counsel renders his services to a person with the 
expectation of a liberal compensation he must be assured of the 
liberality of his client or he must stipulate* his retainer and get 
it or he must take what the law allows for such services, when 
rendered in a cause before the court. I would nftiintain the 
appeal so far as to give appellant $60 for his services in the case 
and the additional fees allowed by the tariff to the plaintiffs 
attorney or counsel on a new trial, with costs in both courts. In 
these views, however, I am in a minority. The majority of the 
court confirm the judgment. 

Ramsay, J. — The law of France governs this case, and under 
that system of law the aJvoeate has an action against his client 
to recover remuneration lor his services either on a contract or 
on an implied contract for a qua/if urn ineruit, and on this point 
there never was any eontroversy. 

In this case, there was no contract, an-d the idea of an 
implied contract is repi'lled by the relations of the parties as 
confreres, and by the i'aet tliat there were two trials and 
that although a great l-iiiith oi* liine intervened b:'tween the first 
and second trial, no mention was ever made of remuneration. 
In addition, the evidfiiCL* of the value of the services is defective. 
The valU'j of services such as those rendered by appellant de- 
pends on a variety of personal considerations in all cases 
difficult to estimate, age, experience, prestige, and I cannot see 
how they can be est'mft'ed in an action of this kind, otherwise 
tUau by tU^ piRctitioupr 5>howin£f the ]^\^^ 9f rewuneTaticin he 



224 BANC DE LA EEINI. 

Aw'yoi ^^g jj^ ii^Q habit of receiving for similar work. There is much 
*"'^ inconvenience, I might almost say impropriety, in producing 
evidence of this kind, and it is this which really famishes the 
reason why in Englaivd the right of action is refused, and not 
any deference to the Roman law as w^e hear it sometimes said. 
And so for the same reason the physician had no action to recover 
a consultation fee. In a system of law so logically exact as 
ours the right of action was admitted, but the bar stepped in 
and for its own dignity forbid this sort of investigation, so prac- 
tically the two systems had the same result. 

It has been suggested that we might take some item of the 
tariff as an apology for a judgment in favour of appellant ; but 
ft»uch a proceeding would be totally unsatisfactory for several 
reasons. In the first place the tariff is not made to settle the 
relation between the lawyer and his client, but to serve as a 
guide to taxation. Secondly, there is no item of the tariff which 
gives a fee to the counsel apart from that allowed to the 
attorney. It is contended that as the respondent could not be 
his own attorney he might have that fee. This is precisely the 
pretention J^at was over-ruled by the Privy Council in the case 
of Gugy and Brown. It is of course perfectly true that a man 
cannot be his own attorney, but it does not follow that a man 
may not receive a fee, which his attorney would have a right to 
receive, if he does the work an attorney might be employed and 
paid to perform. And thirdly the action is not brought on the 
tariff but on an implied contract. 

In making these remarks, I desire to add that there are cases 
which might illustrate their general truth more forcibly than this 
one does. Personally I could bear testimony to the assiduity, 
talent and eloquence displayed by the learned appelant in one 
of the trials in question, at which I presided. 

Under the circumstances, we are not of opinion that co^ts 
should be allowed. The appeal will therefore be dismissed 
without costs. 

Taschereau ^ Fortier, procureur de I'appelant. ^ 

B. C, A, Gvgy, procureur de Tintime. 
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OOUEt OF QITEEN'S BENCH, APPEAL SIDE. 

QUEBEC, 16th SEPTEMBER 1876. 

Coram Dorion, C. J., Monk, Ramsay, Sandor.n, Tessieu, J. 'J. 

THE CORPORATION OP THE TOWNSHIP OF NELSON, 

Appellant ; 
and 

BENJAMIN LfiMIEUX. 

Respondent. 

HfLh:— That the formaliiiDS prefserbfed hy the statute for the opening of a road and 

for t'le expropriation of the property of individuals nmat be r gourously fo. lowed 

and are k peine d$ nnllile. 
That a municipality failing to observe such formalities will b<i condemned to restore 

the land expropriated, and to pay damsges, notwithst4flding that the neglecUd 

formilitles have Deen observed a^er action brought. 
That the right of a corporation to enier upon exproi>riat.id property depends up jn the 

prim' evaluation. 

The judgment appealed from was rendered by the Superior 
Court at Arthabaska, (Plamondon, J.,] on the 2ith November 
1875, as follows : 

The court, &c., considering that the plaintiff, Benjamin 
Lemieux, sues the said corporation, defendant, au pititoinf, 
alleging that in February 1872 he acquired in virtue of good 
titles the lot of land mentioned in his declaration, that his deed 
of sale was duly enregistered, and that since such purchase he 
has remained constantly in possession of the said lot ; 

Considering that for several years there existed on said lot 
a road^ chemin de ioUrance, leading to the mills of Messrs.* Suitor 
and King, and used only for that purpose ; 

Considering that defendants pretended that such road had 
been for fifteen years open as a public road ; 

Considering that such pretension is rebutted by the proof, 
and that in fact plaintiB' leased the road in question, 1872, to 
one Carrier who was then owner of the mills to which such road 
leads, and that in 1878 plaintiflF proposed to Suitor and King, who 
had then purchased the mills, to continue in their favor the lease 
of the road for ten dollars a year, being the same sum which 
CaTtier had paid ; 

Coiisidering that Suitor and King preferred to have recourse 
to intimidation and artifice to accomplish the ousting of the 
plaintiff ; that first they caused him to be brought before the 
iuftices ou a charge of trespass for having closed the road, on 

2d 
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mt^^SSm ^^i<^ occasion he was immediately released upon ethilntini^ 
his titles ; 

Considering that they then, with the full knowledge of 
plaintiff's pretensions and perfectly legal title upon whicli 
the same were based, applied to the corporation, defendant, who, 
collnsively and by the aid of the municipal machinery placed at 
their disposal, took possession of the said road and ejected thf 
plaintiff* therefrom ; 

Considering that defendant observed none of the formalities 
required by the municipal code in respect of such expropria- 
tions, the evaluation itself having been made only after the 
institution of the action ; 

Considering that the formalities prescribed by the statute 
for the opening of a road and for the expropriation of the pro- 
perty of individuals must be rigorously followed and are tt 
peine de nulliU ; 

Declares plaintiff to be the only true and lawful owner of the 
land upon which the said road exists, and that he has the right 
to the free enjoyment of the same ; that defendants illegally! 
violently and without right or title whatsover took possession 
of said land ; and in consequence orders defendants to quit and 
deliver up to plaintiff^ the said land within fifteen days of the 
service upon them of this judgment, and in defaut of their so 
doing within such delay that plaintiff be placed in possession of 
the same in due course of law ; and further condemns defen. 
dants tQ pay plaintiff* one hundred dollars damages, with interest 
and costs of suit. 

Laurier, pour Tappelante : Toutes les formalites pour la 
confection du proces-verbal, depuis la requete de Suitor et 
K ing jusqu'a Phomologation, ont 6t6 soigneusement observies. 

Les precedes des estimateurs pour 6tablir la valeur du terrain 
sont aussi produits ; ils sont certainement inattaquables. 

Ici, cependant, se pr6sente une objection plus s^rieuse. Les 
proc£d6s des estimateurs pour fixer la valeur du terrain sont 
post^rieurs a rinstitution de Taction. 

Les articles 902 et 908 du code municipal s'expriment ainsi : 

Art. 902 : " Tout conseil municipal pent B*approprier le 
terrain necessaire a Tezecntion des travaux ordonnis par des 
reglements, des proces-verbaux, ou tout autre ordre do son 
TMsort, en se conformant aux dispositions de ce titre.*' 

Art. 90S : '* La corporation devient propri^taire da ee ttnraia 
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ft peat en prendre possession, sans auires formalites, des Tins- ^l^^\ 
tant qne la sentence des estimateurs qui ont fixe rindemnite est uJl%ki^, 
de venue definitive et sans appel. " 

Le demandeur soutient que lorsque son action a ete iiitent6e 
ia d^fenderesse n'avait pas fait rendre par les estimateurs la 
sentence indiqu6e par le code, et que par suite elle n'etait pas a 
cette epoque devenue proprietaire, et que par suite encore, quand 
laeme elle le serait devenu depuis, Taction doit toujours dtre 
maintenue. 

A cela la d^fenderesse repond que si elle est devenue pro- 
prietaire depuis Finstitution de Taction, elle doit 6ive maintenue 
dans la possession du terrain ; il resterait seulement a decider 
qni devrait supporter les frais de Taction. 

La defenderesse a agi avec une entiere bonne ibi ; le chemin 
avait toujours 6t6 ouvert a la circulation ; demande lui est faite 
de donner la sanction legale 4 ce chemin ; cette demande etait 
trop juste pour ne pas dtre accordee. Elle prend les procedures 
n^cessaires ; personne ne proteste, personne ne se plaint ; les 
Yoisins sur qui le terrain est pris acquiescent tacitement. Tout a 
coup le demandeur surgit, qui an nom de la loi, reclame le 
terrain. II est certainement parfaitement raisonnable d'exiger du 
demandeur, s'il voulait b6n6ficier du code municipal, d'eu suivre 
lui-m^me les prescriptions. II aurait du, aux termes de Tart. 745, 
se faire connaitre comme proprietaire de ce terrain. Cependant 
le conseil ni ses officiers ne le connaissaient pas et ne pouvaient 
pas avoir occasion de le connaitre. La municipality de Nelson 
est dans le comte de Megantic, et loi demeurait dans le comte 
de Levis ; jamais son nom n'avait figure sur les rdles de la defen- 
dcresse, ni comme contribuable ni autrement. Les noms de ceux 
qui y figuraient comme proprietaires et occupants du terrain pris 
par le chemin etaient George Marceau et David Lessard, et ceux« 
ci ne redamaient pas d'indemnite. II n'y avait pas non plus 
raison de supposer qu'une indemnite put etre demandee ; en 
eftet, aux termes du proces-verbal, Lessard et Marceau etaient 
evinces chacun d'une lisiere de quinze pieds de largeur de terre 
inculte, qui en bois debout, ne valait pas deux piastres par arpent. 
Quand le demandeur par son action eut fait connaitre ses 
pretentions au terrain, que pouvait faire la defenderesse ? II fauf 
remarquer qu'elle n'avait jamais re^u aucune notification non 
pins qu'aucune mise en demoure par le demandeur. La defcu- 
^e^es^e fait aussi reroarcjner (ju elle ne p.ssedo pas ce terraiu 
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•wJoJxSSn P^^ elle-meme mais pour I'avantage public. EUe fait encori ' 
^ remarquer que ce chexnin conduit exclusivemeut a un moulin, et 
que fermer le chemin a I'^poque ou elle a re^ue Taction, dans le 
mois d'octobre imm^diatement aprds rengrangement des r^coltei, 
cut 6i6 d^saatreux pour les cultivatcurs de Tendroit 

Que pouvait faire la defenderesse ? Rien autre chose que de 
faire faire restimatiou exigee par Tart. 908. C'est ce qu*elle a fait. 
Quand elle a produit ses defenses, le 26 decembre, la sentence 
avait 6t6 depos6e plus de trente jours au bureau du conseil 
municipal, et 6tait ainsi de venue definitive et sans appel. 

Le demandeur ne manquera pas d'rnsister que ces faits pos* 
terieurs a Temanation de Taction ne peuvent 6tre pris en consi- 
deration. La defenderesse soumet resx>ectueusement qa*elle 
occupe une position exceptionnelle ; car si le demandeur 
r^ussissait dans sa demande le chemiu serait forme, et il ue 
saurait y avoir de doute que ce serait un tort incalculable a la 
locality ; au surplus ce ne serait faire aucune injustice au deman- 
deur, car comme il n'a jamais mib la defenderesse en demeure, 
comme il ne s^est jamais fait connaitre a elle, il ne lui a pas donne 
Toccasion de faire faire cette evaluation avant Tinstitution de 
Taction. 

Oibsone, contra : The respondent respectfully submits that 
it is not lawful to deprive a subject of the use or ownership of his 
property '* except for public utility and in consideration of d^juU 
indemnity jrrevionsly paid,"(C. C. 407) ; that the appellant could not 
deprive the respondent of the ownership of his property without 
adhering to all the requirements of the statute empowering the 
appellant to act ; and that having failed to comply with the 
municipal code : firstly, by omitting to appoint a special super- 
intendent to report as required by article 794, and secondly, by 
omitting to have the respondent's land valued under articles 903 
ei seq, the appellant could not lawfully oust the respondent 
from the possession and ownship of his property, inasmuch as 
there was no legal report of any special superintendent legally 
authorized, no meeting lawfully called to consider the question 
of the road, and no proces- verbal legally prepared. 

In pronouncing judgment the court below reduced the 
respondent's claim for damages to the sum of $100, being, 
according to the estimate of respondent's witnesses, a moderate 
sum. The appellant's witnesses testified as to the value of the 
property for agricultural purposes only ; their testimony vai 
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• therefore quite irrelevant, the property in question derfviug its ^^^SSSi 
value chiefly from its fitness for the site of a country store. fc^tn*. 

Ramsay, J. — There can be no doubt there has been a tres- 
pass on the part of appellants, and one totally unjustified ; and 
therefore, although the damages are high, I do not think we should 
disturb the judgment on that point. Should we modify it in so 
far as it condcms appellants to restore the property, it appearing 
that since the institution of the action, the municipality has 
observed the neglected formalities of law and has made an 
evaluation ? It sometimes happens that courts do not enforce 
restitution which would be utterly profitless ; but they will not 
thus mitigate the rigour of the law if thereby any interest may 
possibly be sacrificed. But there is more in this case than the 
possession by force, threats or fraud. The right of the corporation 
to enter upon expropriated property depends on the prior 
evaluation, and it they cculd first take the property without 
valuation and then bolster up their proceedings by a subsequent 
evaluation, they could defeat not only the letter but the spirit of 
the law. I therefore think the judgment of the court below should 
be affirmed. 

The court, &c., considering that appellants did not observe 
the formalities by law required in expropriating respondents 
property, and neither paid nor caused to be established the 
amount of indemnity to w^hich respondent might be entitled, 
before taking possession of the portion of his land required for 
the by-road which they had ordered to be opened ; and con- 
sidering that the subsequent evaluation of such land by the 
valuators was irregular and not made in conformity with article 
912 of the municipal code ; and considering that there is no error 
in the judgment appealed from ; 

Doth confirm the said judgment and condemn appellants to 
restore to respondent within fifteen days the land which they 
have illegally taken, in default the said respondent to be placed 
in possession thereof by process of law, and doth further condemn 
appellants to pay respondent one hundred dollars damages, with 
costs of both courts. 

Judgment unanimously confirmed. 

Laurier Sf Lavergne, for appellants.^ 

Sewell ^ Gibsone, for respondent. 
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SUPERIOR COURT, QUEBEC. 

16th SEPTEMBER 1876. 

Coram Oorion, J. 

CARTER, 

vs. 

BREAKEY, et a/., 

WniT OF INJUNCTrOX. 



Plainiif : 



P ffndanU. 



fiti.n :— That Ihe Courts and Judges or the Province orQuabec have the power, which 
existed in Prance upon Summary petition, aud which exists in BoglaAdaml 
the United States by writ of injunctioD, to restrain parties to a s-uit from (\o\H 
anythinff that might change the posit on or the parties from what it was at ih« 
beginning of the suit. 

DoRiON, J. — The action is enpartage el licitaiion of moveable 
and immoveable properties belonging to the copartnership here- 
tofore existing between the plaintiflTs late husband and the de- 
fendant. 

The action was returned on the 19th of August last, and on 
the 25th of the same month a petition supported by affidavit wan 
presented on behalf of ihe plaintiff alleging that the said de- 
fendant, Breakey, is in possession of the entire of the said 
properties whereof she and her minor children and the said 
Breakey are co-proprietors par indivis ; that the said plaintiff 
is credibly informed and verily believes that the said Breakey is 
continuing to trade with the assets of the said firm as if he was 
the sole owner thereof, and is using the saw-mill as if it were 
his sole property ; that the said plaintiff verily believes that 
the said John Breakey in thus dealing with the assets of the said 
firm is meditating and attempting to practice a fraud upon her 
and her said minor children, with a view to convert their com- 
mon property to his own individual use, and concluding that it 
be ordered and enjoined to the said Breakey to desist from 
further dealing with the said common property, pending th^ 
present action, and that an injunction do issue to that effect. 

The defendant, Breakey, demurs to this petition upon two 
grounds. 1st. Because by law no such w^rit is known as the 
Mrrit of injunction prayed for, and there is no such remedy ai 
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that which the plaintiff seeks to enforce. 2ttd. Because if the ^^' 
allegations of the petition were true the said plaintiff could only ^wakey***!. 
obtain redress by application to the court for the appointment 
of a sequestrator. 

The first question raised by this demurrer has given rise to 
much discussion, but I think it is pretty well understood now 
that the Courts and Judges have the power, which existed in 
France under another name, and which exists in England and 
the United States under the name of writ in injunction^ to restrain 
parties to a suit from doing anything that might change the 
position of the parties from what it was at the beginning of the 
suit. 

This has been formally decided by the Court of Appeals in 
the case of Bourgouin vs. The M. N. C. Railway Company, 19 
Jurist, p. 67. 

But, by his second objection, the defendant says that this 
writ of injunction could only be granted when there is no other 
remedy, and that the plaintiff has another remedy, which is to 
apply for the appointment of a sequestrator, as provided by art. 
1823 of the civil code. 

Well, if the plaintiff has a right to demand the seqiiestra- 
tion, which is a very extraordinary remedy and tends to dispossess 
the parties in possession of the properties in disptite, it seems to 
me that the defendant cannot complain if a smoother remedy 
is resorted to, by which he is only asked to keep the estate in 
the position in which it is until the pending law-suit is deter- 
mined. 

I think the allegations of the petition are sufScient in law ; 
I express no opinion upon its merits. The demurrer is dismissed 
with costs. 

Demurrer dismissed with costs. 

Andrews, Caron Sf Andrews, for plaintiff* 

Holty Irvine 8f Pemberton, for defendants. 
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COUBT OP QUEEN'S BENCH, APPEAL SIDE. 

Stb SBPTEMBBR, 1876. 

Coram Dorion, G J., Monk, Ramsay, Sanborn, TKssibr, J. J. 

GRAY el 0/., 

AppeUanH ; 
and 

DUBUC, 

Rfspondcnf, 

Held : — That a curator to a vacant estate having primd facia the right to discbarge 
mortgages, a subsequent purchaser of the land cannot plead to an action for its 
price Ihat certain mortgages were discharged by such curator Without value. 

That an objection to the Jurisdiction, if not pleaded, will be held to have been waived. 

That executors empowered to act beyond the year and day and until the provisioDS 
of the will are fUlly executed, cannot claim to have the legatees, usufructuary 
or in property, impleaded with them. 

That executors, sued as such, and not denying the executorship, cannot urge the nom 
proof of their having made an inventory as a want of proof of their having 
accepted the charge. 

DoBiON, C. J.— The appellants have been condemned as 
testamentary executors of the late Mrs. Morrin to pay to the 
respondent $721.14 for the balance of an instalment of the price 
of sale of a lot of land, and interest. 

They complain of this judgment on several grounds : Ist 
That the Superior Court at Kamouraska, where they were sued, 
had not jurisdiction, they haying been summoned in the district 
of Quebec, where they reside, and where the amount demanded 
was payable. 

The answer to this first ground is that it was not pleaded 
and, therefore, that the appellants have waived any objection 
they might have urged on that score. 

The second ground is that they are exposed to be troubled 
by reason of certain mortgages aflfecting the property. 

The respondent has satisfactorily answered that, by pro* 
ducing a certificate from the Registrar showing that the mort- 
gages have been discharged, with the exception of one for $60, 
which is so explained as to show that the appellants have nothing 
to apprehend from it, as it seems to have been paid ; and w^ere it 
not so the appellants will still have in their hands, after paying 
this judgment, an amount far beyond what is required to secure 
them against this mortgage. 
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It has been stated that two of the mortgages had been dis- ^'»y* *'• 
charged by a curator to a vacant estate who had no right to ^'*'***- 
grant such a discharge because he had not received any value. 
We cannot try the validity of those discharges in this way. 
Primd facie the curator can give a discharge, and this is quite 
sufficient to protect appellants. 

The other objection is that the action was directed against 
them as executors and against the usufructuary legatees, and not 
against the legatees en propriiti^ who alone could defend this 
action. 

The executors alone have been condemned, and they were 
rightly condemned. 

By her will Mrs. Morrin directs all ker debts to be paid by her 
executors, in whose hands she divests herself of the whole of her 
property according to law, their powers to continue beyond the 
term fixed by law, and until all the provisions of her will are 
fully executed and accomplished. The executors are, by virtue 
of the express disposition of the testatrix, the parties seized of the 
estate and bound to pay this debt. Art. 919 of the code says 
that an executor may be sued for whatever falls within the 
scope of his duties, saving his right to call in the heir or legatee. 
The appellants are therefore the proper defendants in the suit. 

It has been urged thatit is not proved that they have accepted 
the charge of executors by making an inventory. The appellants 
have pleaded exceptions both dilatory and to the merits, but they 
have not alleged that they were not the executors of the late 
Mrs. Morrin, nor in possession of her estate. And as to the want 
of the inventory they cannot plead their own laches to defeat 
the respondent's action. 

We think the appellants were pioperly condemned and the 
judgment must be confirmed with ccsts, 

Jugment confirmed with costs. 

Gowen Sf Lloydy for appellants. 

Chaloult Sf Lebelf for respondent. 
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QUEEN'S BENCH, APPEAL SIDE. 

QUEBEC, 8th SEPTEMBER 1876. 

No. 67. 

Coram Dorion, C. J., Monk, J., Ramsay, J., i>ANBORN, J. andTkssiek, J. 

THE ATTORNEY GENERAL OF QI EREC 

AppelloDt : 
and 

THE ATTORNEY GENERAL OF THE DOMINION OF CANADA. 

Respondent. 

Hkld : — That an escheat is onpof the sources of revenue which, as a minor prerogative 
of the crown, was yielded up to the respective Provinces now confederated into 
the Dominion of Canada, prior to the union of the Province of Caoada, Nova 
Scotia and New Brunswick ; 

That such escheat, prior to said union, formed part of the revenues of the respective 
Provinces in which they arose ; 

That all terriiorial crown rights and privileres possessed hy the late Provinces '^f 
Canada, Nova Sotia and New Brunswick. Leforo the union thereof iolo i he 
Dominion of Canada, have been by Ihe British North America Act given to the 
several Provinces of Ontario, Quebec, Nova Scotia and New Brunswick. |l) 

DoRiON, C. J — Edouard Fraser died at Fraserville, in the 
Province of Quebec, on the 2nd day of February 1874. He was 
not married, he left no heirs and no will. Under article 637 of 
the civil code his estate devolved to the Crown. However, 
shortly after his 4eath, one Damase Caron was appointed curator 
to his vacant estate, under article 347 of the code, and took 
possession of the property. The Attorney-General for the Province 
of Quebec then instituted this action to recover from this curator 
the property composing the estate. After the return of the action 
the Attorney-General for the Dominion, acting also on behalf of 
Her Majesty, petitioned to be permitted to intervene in the 
cause to claim \h^ estate. This petition being contested by the 
plaintiff, the parties were heard, and by the judgment of the 
court below the Attorney-General for the Dominion was declared 
to be entitled to claim the estate and was allowed to intervene. 
The present appeal is from this judgment, and raises the 
important question whether escheats belong to the Dominion or 
to the Province wherein they arise ; for although both parties 

1 See Q L. R. Vol. \, p. 177 et 9eq. 
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claim the Fraser estate on behalf of Her Majesty, they in reality chorch 
do so on behalf and in the interest of their respective govern- ^lak . 
ments. In both instances they use the name of Her Majesty, but 
only as representing the public domain, that of the Dominion in 
one case, and that of the Province of Quebec in the other. The 
contestation being thus submitted by the parties, it is unneces- 
sary to enquire whether they are both right in assuming to 
proceed as they have done on behalf of Her Majesty, and the 
only question which by the pleadings is submitted to us, is 
whether the Attorney-Greneral for the Dominion has shewn any 
right to this estate, for if he has no right to it he has no right to 
intervene in the cause. The title of the Attorney-General for the 
Province of Quebec is not now in question. 

It is unnecessary for the purpose of this case to enquire into 
the origin of this right to escheats. It is sufficient that at the 
time " The British North America Act, 1867," was passed they 
belonged to the Crown, as declared by our code, or more pro- 
perly to the government of the late Province of Canada, in 
whose favor Her Majesty had released that portion of her revenue 
arising in the Province, in consideration of the civil list granted 
to Her Majesty by the Act 9th Vict , ch. 114. 

The right of the late Province of Canada to these escheats 
being undoubted, it only remains to ascertain whether it was 
reserved by the Confederation Act to the Provinces of Quebec 
and Ontario, or attributed to the Dominion Government, 

In the distribution of powers made by the Confederation Act 
between the Dominion and the separate Provinces, the Dominion 
Parliament has the control of all matters of a general character 
affecting the whole Dominion. The Provincial Legislatures 
exercise their authority over matters afiecting the inhabitants of 
their respective Provinces only, and among the subjects to which 
their authority extends is the power of legislation as to rights of 
property and civil rights in general, (30 and 31 Vict. ch. 3, sect. 
92, ss. 13. Imperial.) 

The right to regulate the transmission of i>roperty by 
inheritance falls within the powers of the legislatures of the 
several Provinces, as affecting rights of property and civil rights. 
For instance the Provincial Legislatures may restrict or extend 
the degrees of relationship beyond which parties will cease to 
inherit ; they may, as is the case in France, decree that in default 
of legitimate heirs the estate of the deceased shall descend to his 
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ohuoh illegitimate off-spring, or they may order that it shall revert to 
some educational or charitable institution, and by their legisla* 
tion they may materially affect or destroy altogether the right 
of escheats. 

Under section 102 of the Confederation Act, all the rights and 
revenues which the legislatures of the several Provinces had a 
right to appropriate (except such as are by the Act reserved 
for the respective Provinces, or which are received under the 
special powers conferred upon them by the Act,) form part 
of the consolidated revenue of Canada and by section 126^ 
all the rights and revenues reserved to the governments or 
legislatures of the several Provinces, and all the rights and 
revenues received by them under the special powers conferred 
upon them, form part of the consolidated revenue fund of each 
Province. The property derived from the exercise of the right of 
escheat constituted a revenue which, before Confederation, the 
several Provinces had a right to appropriate. It would, therefore, 
belong to the Dominion government unless specially reserved to 
the Provinces, or unless it came within the category of those 
rights which are received in virtue of the special powers con- 
ferred by the Act upon the several Provinces. The only other 
sections of the Act having reference to the distribution of the 
assets of the several Provinces, are sections 107, 108, 109, 113 
and 117, together with schedules 3 and 4 annexed to the Act. 
In none of these do I find that the right to escheats is specially 
reserved to the Provinces, but from what I have already said, 
escheats seem to come within that class of revenues which 
are derived from the exercise of the powers specially conferred 
on the Provincial Legislatures. If these legislatures have the 
power to enlarge or curtail the extent of this right by extend, 
ing or restricting the range of parties to whom the estate of 
deceased persons may be transmitted, or if they can abolish it 
altogether, then the existence of this right to escheats is subject 
to the authority of the Provincial Legislatures, and the revenue 
derived from it is collected in virtue of the powers specially con- 
ferred on them by the Act, since it depends upon their action 
whether this source of revenue shall be maintained, and to what 
extent, or whether it shall be abolished altogether. 

There is here no question of prerogative or of sovereignty, 
but a mere questino of interpretation of the British North 
America Act 1867. 
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The Court is unanimous in saying that the Dominion govern- ^^^ 
ment has no claim to the estate in dispute, and that the petition 
of the Hon. Edward Blake, as Attorney-General for the Dominion, 
should have been dismissed. The judge of the court below is 
therefore rerersed. 

Tessier, J. — II s'agit d'une question de d6sh6rence. A qui 
les biens d'un indiyidu d6c6d6 sans h§ritiers, dans la province 
de Quebec, ou U avait son domicile et ou il est d6c6d6 et ou se 
trouvent ces biens, retournent-ils ? Est-ce au Q-ouvernement de 
la province de Qu6bec ou au G-ouvemement de la puissance du 
Oanada ? 

II est bon de remonter aux sources des lois de d^sh6rence 
pour en faire Tapplication. Ces lois forment partie du droit 
civil, et ce n'est qu'un mode de transmission institufe pour ceux 
qui ne laissent pas d'h6ritiers ou qui en laissent qui tons repu- 
dient la succession, c*est la m^me chose ; en ce cas ^' cette suc- 
cession, est acquise au Souveraiti^' suivant Texpression de I'article 
687 de notre code civil, ou " ces biens appartiennent au domaine 
publiCy^ suivant Fexpression contenue dans I'article 401. 

On pent s'apercevoir que dans notre code et dans notre 
langage judiciaire on fait quelqaefois un strange abus des mots 
le Sofjverain^ le Domaine public, la Couronne, Sa Majesty la Reine, 
le Domaine de CEtat, comme si ces mots 6taient synonymes. 
Pourtant ils ne le sont pas ; et bien souvent on se sert du nom 
de Sa Majestfe pour lui donner des attributions differentes. 

Le droit de dfeshference n*a 6t6 et n'est encore qu un droit de 
reversion pour faire retourner les biens a Tautoritfe qui les 
avait fait sortir du domaine public. Cette autorit6 est bien 
repr6sent§e primitivement par le Souverain ; mais le Souverain 
avec la sanction du parlement Imperial a-til conf6r6 ce droit a 
d'autres ? II est admis que les droits de d6sherence appartenaient 
au Canada avantl'acte de la Confederation ; Sa Majesty la Heine 
et le parlement Imperial avaient done d6ja fait abandon de ces 
droits a la colonic, et il s'agit de savoir simplement auquel 
des deux Q-ouvemements, le Gouvernement federal ou le Gou- 
vernement provincial, appartient le revenu provenant de ce 
droit de desherence. Cette question doit Hre d6oid6e par I'inter- 
pr6tation de Tacte imperial de la confederation du Canada, 80 
et 81 Victoria, chapitre 8. 

La section 102 dit : " Tons les droits et revenus que les 
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chorch « legislatures respectives du Canada, de la Nouvelle-Ecdsse et 
BUk*. i( ^^ Nouvean-Brunswick, arant et a Tepoque de rUnion, avaient 
" le pouvoir d'approprier, sauf ceux r4serv4s par le present acte aux 
" legislatures respectives des prjovinceSy ou qui seront pergus par elks 
" conformiment aux pouvoirs speciaux qui leur sont conf6ri$ par It 
" present acte, formeront nn foads consolide de revenu pour etre 
** approprie au service public en Canada." 

Voila done une exception dans la clause pr6cedente, et le 
revenu provenant de la desh^rence n'est-il pas parmi ceux com- 
pris dans cette exception, savoir, parmi ceux r€serv6s out Ugisla- 
tures des provinces et pergus par elles conform^ment aux pouvoirs 
speciaux qui leur sont confer4s par cet acte. 

II me semblo que cette exception se trouve parfaitement 
etablie par les sections 92, 109 et 117. La section 92 porte en 
tete " pouvoirs exclusifs des legislatures provinciales, " et parmi 
ces pouvoirs exclusifs il est statu6 que " dans chaque province 
" la legislature pourra exclusivement faire des lois relatives 
" (sous-section 13) d la propri6t6 et aux droits civils dans la Pro- 
" vince, et (sous-section 14) d F administration de la justice dam 
" la province^ y compris la creation, le maintien et C organisation 
" de tribunaux de justice pour la province, ayant jurisdiction civile 
" et criminelle. " La loi de desherence n'est qu'une regie du 
droit civil ; la legislature de Quebec a le droit exclusif de 
statuer sur le degre de successibilit6 et sur le mode de successi- 
bilite ; ainsi rien ne rempecherait d'etendre par une loi ce degre 
de successibilite aux enfants ou . parents illegitimes ou m^mes 
aux institutions qui se chargent quelquefois de Peducation des 
enfants illegitimes. 

Cette loi de desherence nous a ete transmise par Particle 
167 de la Coutume de Paris qui se lit comme suit : " Quand le 
" proprietaire possesseur d'un hferitage va de vie a trepas, sans 
" hoirs apparents, le haut-justicier en la justice duquel les heri- 
'' tages sont assis, pent et lui est loisible iceux heritages vacants 
" et non occupes, saisir et mettre en sa main." 

Si Pon considere ce droit de d6sh6rence comme uh incident 
des droits de la haute justice, Particle 92 a donn^ exclusivement 
Padministration de la justice aux provinces et le revenu du droit 
de desherence lui appartiendrait. 

Si Pon considere le droit de d6sh6rence comme un acces- 
soire du revenu territorial, les sections 109 et 117 particularisent 
et generalisent le pouvoir des legislatures provinciales sur les 
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terres publiques et tons les accessoires et incidents du revena ck^ 
territorial. 

En efiet la section 109 dit : '^ Toates les terres, mines, min6- 
" ranx et reserves royales appartenant auz diffi§rente8 provinces, 
" lors de lUinion, et toutes les sommes d'argent alors dues ou 
'' payables pour ces terres, mines, min§rauz et reserves royales 
" appartiendront aux diff6rentes provinces, etc. '' 

Et la section 117 gfenferalisant ce pouvoir, ajoute : " Les 
" diverses provinces conserveront respectivement toutes leurs 
" propri6tes publiqiies dont il n'est pas autrement dispos6 dans 
" le present acte, sujettes atl droit du Canada de prendre les 
*^ terres ou les propri6t6s publiques dont il aura besoin pour les 
" fortifications ou la defense du pays. " 

Gette distribution de pouvoirs a son application pour plu- 
sieurs autres sujets. Ainsi, les effets confisqu6s en vertu des lois 
de la douane appartiennent a la Couronne, an Souverain, c'est-&- 
dire an Gouvernement f6d§ral du Canada, qui a le contr6le du 
principal, mais les effets vol6s non-r6clam6s et vendus par ordre 
de Tautoritg judiciaire appartiennent aussi k la Couronne, au Sou- 
verain, c'est-A*dire au Gouvernemenj; local, et le produit n'est pas 
remis a la caisse de ce dernier. Les terrains repris sur la mer 
par accession, ou les lies se formant dans les fleuves dans les 
limites dcs provinces, appartiennent anssi a chaque province. 

C'est done en vain que Ton 6tablit un raisonnement sur ce 
que le Lieutenant-Gouverneur ne repr§sente pas la Reine, mais 
que c'est le Gk)uverneur g6n6ral ; oui, pour les attributs sp6ciaux 
qui appartiennent a la royaut6, et que Sa Majesty pent d6l6guer 
et conf6rer par et en vertu de sa prerogative royale et de ses 
instructions, mais non pas pour les choses sur lesquelles Sa 
Majesty la limine n'a plus aucun pouvoir direct, comme sont les 
terres du domaine public, les droits de propri6t6 et droits civils 
de chaque province. On pent se servir du nom de Sa Majest6 
pour rendre la justice, pour poursuivre les droits de propriety du 
Gouvemement provincial, parce que c'est une portion de Tauto- 
rit6 souveraine conf6r6e aux Gouvernements provinciaux,et qu'ils 
ont droit d'exercer sous le riom de Sa Majesty. Si Ton voyait le 
Gouvemement provincial ou les autorit6s provinciales ou les 
tribunaux ^laguer le nom de Sa Majesty dans les poursuites 
m6me civiles au nom du Gouvemement local, quelques-uns se 
r^crieraient peut-6tre centre ce style, qui serait peut-etre plus 
correct en fait, mais pourrait 6tre consid6r6 comme impliquant 

31 
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cbuch -Qj^ ind6pendance que nos G^ou veruemeuts proTinciatuc n'oaf pai^ 
plus que notre Gouvernement federal. 

On dit que le Lieutenant-Qouvemeur ne reprfesente pas Sa 
Majesty comme le Grouverneur-genferal ; c'est vrai dans un sens 
g£n6ral, mais non pas dans le sens particulier des attributions qui 
lui sent donn§es par I'acte imperial ; dans ces actes particnliers 
il est aussi bien le repr^sentant du Souverain que Test le Grott- 
verneur-g§n6ral dans les siennes. A ce compte-la les Conseillers 
l^gislatifs seraient des personnages plus importante et plus pres 
de la royaut6 que ne le seraient les Lieutf nants«Gouyerneur», 
parce que la section 72 dit ^ '' serant nomnUs par le lieutenant' 
gouverneur au nam de Sa MqjesU^ " et ceux qui seraient ainsi 
nomm^s se trouveraient au-dessus du pouvoir qui en r6alite les 
choisit. Ce serait une singulidre anomalie. 

Dans le pr6ambule de Tacte de la Confederation il est d6clar6 
que les provinces out d6sir6 former une union f6d6rale. Ce nom 
suppose une £§deration de pouvoirs^ une distribution des pon- 
voirs entre diverses provinces entr'elles et une conservation de 
certains droits a chaque province con£Bd6r6e ; c*est la contre 
partie dWe union legislative, dans laquelle tous les pouvoirs 
sont r6unis dans une seule legislature ou parlement. G%d en 
vertu de ce traite fedferatif que chaque province a conserve des 
droits propres, et parmi ces droits se trouve le droit exclusif du 
domaine public et du domaine de TEtat dans chaque province, 
et parmi les accessoires du domaine public se trouve le droit de 
desherence sUjet au contr6le judiciaire, l6gislatif et executif de 
la province de Quebec. J'^en conclus que dans la presente 
instance les biens de la succession vacante de feu Edduard 
!Fraser, ecuyer, en meubles et en immeubles, situes dans la pro- 
vince de Quebec, apparfiennent a la profvince de Quebec, repre- 
sentee dans cette cause par le prdcureur-g6neral de cette province, 
pu ce qui est la meme chose, mais en style plus respectueuir 
quoiqu'il ne soit pas plus correct, par le procureur-general de 
Sa Majesie pour la province de Quebec. 

Eamsay, J. — If the technical question insisted on at the 
argument were the only one in the case, it could scarcely give 
rise to any difficulty. In 'defining the executive power, the 
B. N. A. Act, section 9, declares it to vest in the Queen, and 
when we come to the legislative power in section 58, it is 
declared to be vested in the Queen, the senate and the house of 
commons. On the other hand the executive power of the Pro- 
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Tinces is declared to be vested in an officer called the Lieutenant- ^J"* 
Governor who is appointed by the Governor-General, (1) (sect. 69), ^^^ 
and the legislative power of the Province of Quebec is declared 
to be vested in the Lieutenant-Governor, the Legislative Council 
and the House of Assembly. This distinction is kept up and the 
officers of the Provinces are so designated, (sections 63 and 184.) 

Then as to the word ** Crown " used in the code, its inter- 
pretation can give rise to no difficulty. The Crown means the 
Sovereign in whom individually is vested all the property of the 
Crown. Of course for the purposes of administration, as the 
government became more fully organized, the revenues of the 
Crown had to be appropriated in different ways, and so we have 
the privy purse and the civil list. In like manner we have the 
separate purses of the different colonies ; and when we hear of 
th*e colonies claiming the escheats as part of their revenue, they 
are only claiming that such portion of the revenue legally vested 
in the sovereign shall be applied to colonial purposes. 

The question we have therefore to decide is to which of the 
two governments have the Queen, Lords and Commons given 
escheats ? This question involves the examination of sections 
102, 109 and 117 of the B. N. A. Act. This act gives rise to a 
difficulty of constructioH which perhaps I may exaggerate, but 
which is worthy of consideration, and ihai is the double enume. 
ration which constantly occurs. It is to be found prominently 
in sections 91 and 92. Its inconvenience there did not escape 
the observation of the framers of the bill, for they have terminated 
section 91 by a saving clause of great importance which makes 
section 92 sub-ordinate to section 91. In the sections we have 
now to consider, we have again the double enumeration, but 
without the saving clause in favour of either enumeration. This 
section 102 gives to the Dominion ^' all duties and revenues ^ 
'' except such portions thereof as are by this act reserved to the 
respective legislatures of the province, " while section 117 gives 
to the several provinces, " all their respective public property 
not otherwise disposed of by this act." What is included in 
" revenues, " what is designated by " public property ? " Is the 
Dominion to have all the revenues and are the Provinces to own 



(1) This Qio of '* the ^oTernor-geiMra]/' who formf no part of tho goyemment of Caaada, 
and who ia simply a representative, Is-OTidently a remnent of former ideas, themselTes con- 
fused, Jnut as it is evidently an nnoorreoted error of the draft whioh says that the lientenant- 
gorernor ill % 1 appoint the legislative oonnoillors in the Queen's nain«, sections .72 and 77, 
contra, scotion 77. 
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°»y^ only the naked property ? I see no mode of reconciling these t)^o 
sections but by referring to section 109. There we find that by 
property is intended lands, mines, minerals and royalties. Now 
what are* " Royalties " ? In the largest sense of the word they are 
all royal prerogatives. It is evident that the word is not used in 
that sense and it must be limited. But how far ? It would be 
manifestly indefensible to limit it to the royalties arising from 
mines of gold and silver, and therefore it would seem fair to 
make it extend to all those minor prerogatives of the crown 
which formed part of the property of the crown. This interpre- 
tation is open to objection ; but it is obvious that the text of 
sections 102 and 117 cannot both be maintained in their inte- 
grity, and as they are both general sections, and Ihere is no 
saving clause, the interpretation should prevail which is most in 
accordance with the other sections of the act. I think, therefoK, 
that the appeal must be maintained, and the intervention of the 
minister of justice be rejected. 

Sambobn, J. (rendering judgment). — This case involves a 
question between the government of the Province of Quebec and 
the government of the Dominion of Canada, Edward Eraser died 
at Fraserville, in the Province of Quebec, on the 2nd day of 
February 1874, unmarried and without heirs and intestate. 
Under art. 687 C. C, his succession falls to the crown. This is 
one of the minor prerogatives of the crown, which, in colonies 
having representativre legislatures, becomes subject to local 
legislation. Ohitty, prerogative, p. 27. 

The Sovereign's individual prerogative is subordinated to 
his power as exercised in parliament. 

This estate would undoubtedly have fallen into the conso- 
lidated revenue had it become open before the federation of the 
Province. See Con. Stat. C, c. 10, s. 5, also c. 16, s. 1. The ques- 
tion here is, does it belong to the Province of Quebec or the 
Dominion of Canada ? 

The first thing to be noticed is that this minor prerogative 
came under the control of the late Province of Canada, by 
virtue of the power conferred on that Province over the 
subject of property and civil rights within the Province, The 
personal prerogative of the Sovereign was yielded up to the 
Province,* when the royal assent was given to the Act. 9 Vict, e. 
114, which declares that a civil list is accepted by Her Majesty 
instead of all territorial and other revenues at the disposal of the 
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Crown, arising in the Province. The salary of the Governor- ^l^""^ 
General and the salaries of the judges which comprised that ^^*' 
civil list have always been paid by the colonial governments, 
and the royal prerogatives thus yielded to the Province have 
never been withdrawn. 

Under the 92nd section, 18th sub-section, of the British North 
America Act, 1867, the power to legislate over the subject of 
property and civil rights within each Province was given to the 
legislature of the Province. Under section 102 of said Act, it is 
provided that " all duties and revenues, over which the res- 
pective legislatures of Canada, Nova Scotia and New Brunswick 
had power of appropriation, except such portions thereof as are 
by that act reserved to the respective legislatures of the Pro- 
vince, or are raised by ihevt in accordance with the special powers 
conferred on them by that act, shall form one consolidated revenue 
fund to be appropriated for the public service of Canada," &c. 
Escheats, of the nature of thejone in question, are subject to the 
control of the provincial legislatures. It is competent for the 
parliament of Quebec to establish the law relating to descents 
aAd it may amend, modify or repeal the article 637 of the civil 
code. It may be said that there is a limit to this power of pro- 
vincial legislation over property, that it cannot enact that property 
which by the Imperial Act is given to the Dominion shall belong 
to the Province. This is true, but the public property given 
to the Dominion is given in express terms (sec. 108) and speci- 
fied ii^ the 8rd schedule appended to the act, such as canals, 
harbors, &c. Over such property the provincial legislature has 
no power to legislate but as having the power to legislate con- 
cerning property, that is private property and civil rights, within 
the province. The right to determine to whom the property of a 
person dying intestate without heirs shall go, is of the same 
nature as the law of descent, in fact it is a part of the law of 
descent, which, I presume no one doubts, pertains to the juris- 
diction of the provincial legislatures. Escheats pro defecto san- 
guinis only go to the Crown vdth the same title as the person 
leaving them had, 4 Kent's com. 427 ; Re Capt. Gordon, Foster's 
Crown law, p. 95. This proves that the law governing descents 
governs this subject. By section 109 of the same Act it is 
declared that " all lands, mines, minerals and royalties, belong- 
ing to the several Provinces of Canada, Nova Scotia and New 
Brunsi?vick, at the Union, and all sums then due or payable for 
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Church sack lands, miaes, minerals or royalties, shall belong to the 
^'*^- several Pro^ances of Ontario, Quebec, Nova Scotia and New 
Brunswick, in which the same are situate or arise." This covers 
all reversions as well as existing lands, mines, minerals and 
royalties. Escheats, of the nature of the one in question, are 
royalties. See Brown's law dictionary, p. 817, where he defines 
royalties to be rights and prerogatives of the king. 1 Blackstone 
241. 

In the case of Dike vs. Walford, decided in the Privy Coun- 
cil, 5 Moore P. C. Rep. 434, it was held that /Mna regalia include 
personal eflFects of a bastard dying intestate, and go to the king. 
It may be said that the word royalties in this section is used in 
a more restricted sense and by it are intended rents or dues pa- 
yable for the right of mining for the precious metals. I see no 
reason so to restrict it, particularly as the same reason that would 
give a class of royal perquisites to the Province where they arise 
would give all. And it is more reasonable to interpret the word 
in its primary than in its secondary and limited sense, which is 
rather a meaning given to these royal rents by miners, than the 
true sense of the word. 

In connection with the reasoning before adopted, section 117 
has force, which says " the several provinces shall retain all 
their respective public property not otherwise disposed of in this 
Act, subject to the right of Canada to assume any lands or 
public property required for fortifications or for the defence of 
the* country." This, in connection with section 108 and schedule 
3, shews what sort of public property is given to the Dominion 
and for what puri)oses. 

For these reasons the Court considers that the estate of 
Fraser, if subject to escheat, falls to the Province of Quebec. 
There is every reason why it should be so ; these escheats are of 
feudal origin and the land reverted to the feudal lord or to the 
Crown, and as Brown in his Legal Maxims, p. 317, expresses 
it, " this is in accordance with the spirit of the ancient feudal 
doctrine expressed in the maxim qtiod nu-lius esf, est domini reps. 
All power which might, at any time, have existed in the seignior 
or Sovereign, over lands or reversions of lands, is now vested in 
the Province where they are situate. This points to the reversion 
in case of lands. As respects moveables it is reasonable that the 
same result should be. It harmonizes with the purposes and 
objects of the law as indicated by the act creating the two juris- 
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dictioner. The geneTal powers and revenues and public property 
of the Dominion bear much the same relation to those of the 
Proyinces that the United States bear to the several States, and it 
has never been pretended that the escheats pro defecio sanguinis 
became the property of the United States. The reversion as well 
in personal as real estate has been always given to the state 
within which the escheat arises. This is assumed as law in the 
case of Cross vs. Devalle, in the Superior Court of the United 
States, 1. Wallace, S/P., Rep. p. 1 . It will be seen that the same 
reasoning has led to this conclusion as has been adopted in this 
case. Cooley, on Constitutional Limitations, p. 525, speaking of 
eminent domain, says, " under the peculiar American systemi, 
the protection and regulation of private rights, privileges and 
immunities, ;n general, properly pertain to the state governments, 
and those governments are expected to make provision for these 
circumstances and necessities, which are usually provided for 
their citizens through th^ exercise of eminent domain ; the right, 
itself, it would seem, must pertain to those governments, also, 
rather than to the government of the nation, and such has been 
the conclusion of the authorities." 

The Court determines this question as one between the Pro- 
vince and the Dominion, although it is somewhat curiously 
presented, one attorney general claiming on behalf of the Queen 
against another attorney general claiming on behalf of the 
Queen. tVe must understand this as a claim for the respective 
governments, and we must understand by the Queen what art. 
637 of the code means by the Crown, not the Queen of the Crown 
but one or other of the governments, which we decide to be that 
of the Province. 

In doing this we must determine, and do not find it neces-* 
sary to determine, which government has the right to act for 
the Queen, or whether both have. It is a question as to distri- 
bution of rights and privileges by the British N. A. Act of 1867, 
and from careful study of that Act we think this minor prero- 
gative belongs to the Province where it arises Hence the 
intervention of the Attorney-General of the Dominion of Canada, 
must be dismissed. 

The formal judgment is as follows : % 

The Court of our Lady the Queen, now here, having heard 
the appellant and respondent by their counsel- respectively, 
examined as well the record and proceedings had in the court . 
below, as the reasons of appeal filed by the appellant and the 
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ci»n«* answer thereto, and mature deliberation on the whole being had: 
fiiake. Considering that by the admissions of the parties to the issue 
raised upon the intervention filed by the Honorable Attorney- 
G-eneral for the Dominion of Canada, acting in this behalf for Her 
Majesty the Queen, it appears that the late Edward Fraser whose 
estate is claimed by the Honorable Attorney-G-eneral for the 
Province of Quebec, acting also in this behalf for Her Majesty 
the Queen, died at Rivi6re-du-Loup, in the Province of Quebec, 
about the second day of February, one thousand eight hundred 
and seventy-four) without heirs and intestate, and according to 
the pretensions of both parties, he left an estate which hath 
escheated to the Crown ; 

And considering this is one of the sources of revenue which 
as a minor prerogative of the Crown, was yielded up to the res- 
pective Provinces now confederated into the Dominion of Ca- 
nada, prior to the union of the provinces of Canada, Nova Scotia 
an<C New Brunswick, and that such escheats prior to said union 
formed part of the revenues of respective provinces where they 
arose ; 

And considering that by the British North America Act of 
eighteen hundred and sixty-seven, such revenues as were sub- 
ject to the appropriation of the respective legislatures of Canada, 
Nova Scotia and New Brunswick, and which are raised by the 
several Provinces since the union, in accordance with the spe- 
cial powers conferred upon them by that Act, belong to said 
Provinces ; 

And considering that, as having jurisdiction over the law of 
descents by virtue of its jurisdiction over property and civil 
rights in the Province, under said act, the legislature of the 
Province of Quebec is invested with power to appropriate this 
casual revenue to itself; 

And considering that amongst other things it is declared by 
the said British North America Act of eighteen hundred and 
sixty-seven, that all royalties belonging to the several Provinces 
of Canada, Nova Scotia and New Brunswick, at the union shall 
belong to the several Provinces of Ontario, Quebec, Nova Scotia 
and New Brunswick, in which the same are situate or arisej and 
that escheats such as the one in question are royalties ; 

And considering that said estate is composed of real as well 
as personal property, and that all territorial Crown rights and 
privileges possessed by the late Provinces of Canada, Nova Scotia 
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and New Brunswick, before the union thereof ipto the Dominion 
of Canada, have been at the union given to the several Piovinees 
of Ontario, Quebec, Nova Scotia and New Brunswick, and the 
law of escheat by reason of want of heirs is of feudal origin, 
and cognate with the law of tenures ; 

And considering that by the general tenor* of the Act of 
Union and the devision of assets and revenues, it is manifert that 
a casual local revenue like the one in question was intended to 
be left to the local Province : 

And, therefore, considering that there is error in the judgment 
rendered in this cause, in the Superior Court, at KamouTaska^ o& 
the twenty-ninth day of January, one thousand eight iiiABdr«d 
and seventy-six, and now in Appeal, in maintaining the intearven- 
tion of the Honorable Attorney-Greneral for the DominioxL of 
Canada, claiming said estate of the said late Edward Fraser as 
belonging to the Dominion of Canada and not the Province of 
Quebec, doth reverse the said judgment, and proceeding to 
render the judgment which the Court below ought to have 
rendered, doth maintain the appeal of the Attorney-Q-eaeral for the 
Province of Quebec in this cause, and doth reject the Petition of 
intervention of said Attorney-General for the Dominion of 
Canada. * .7 

J. O. Colston^ Q. C, for appellant 

F. LangeUer^ for respondent. 
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SUPBRIOE COURT, QUEBEC. 

19th OCTOBER 1876. 

AUDET, 

ApptlUmt ; 
and 

THE QUEBEC HARBOUR G(3MMISSK3NBR8, 

RespimdmU. 

filBLD : — That the Harbour Commissioners may word a judgment so as to prevent its 
JbecomiDg executory immediately ailer the lapse of fifteen days from tl^e day on 
which it was rendered. 

Mkbemth, 0. J. — This case comes before the Oonrt upon 
«in appeal from a judgment of the Quebec Harbour Commis- 
sioners. The defendant, now appellant, is ^ licensed pilot ; and he 
has been found guilty by the Harbour Oommissioners of having, 
on the 9th September last, caused the steamship Nyanza, of 
which he was in charge, " to be run into collision with a certain 
*' brigantine or vessel in the Harbour of Quebec." 

82 
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^ I haye gone pver the eridence with much care, and, although 

'^SSo^St ^^ ingeniana theory and calculation was submitted by the 
learned counsel for the appellant, I can see no reason for enter- 
« taining any doubt as to the correctness of the conclusions arrived 
at by the Harbour Commissioners, and it is to be observed that 
even' if I did entertain such doubts, that, of itself, would not justify 
me in setting aside the judgment under review. A judgment of 
the harbour commissioners ii. to say the least, entitled to as 
much consideration as the verdict of a jury ; and the rule in 
England is that in questions of doubtful evidence the Court 
Aom not interfere. (1) The rule as laid down by Graham and 
Waterman is that " a Court is not authorized to set aside a verdict 
** simply because if they had been on the jury they would hare 
^ found a di£ferent verdict " (2) I have adverted to this point in 
order to prevent any misapprehension ; but it is needless Ibr me 
to dwell upon it, because had I been one of the judges in the 
Court below I would not have hesitated to concur in the judg- 
ment which they rendered. 

It remains for me to advert to an objection as to the form of 
the judgment, taken by the learned counsel for the appellant. 

The defendant, by the judgment of the 20th of Septembert 
was suspended from the exercise of his duties as a pilot " for 
the period of nine months from the 7th day of October then 
next." The statute (sect. 78) declares " no judgment, rendered 
against a pilot, by the Trinity House of Quebec, from which he 
may appeal under this Act, shall be executory until after the 
fifteen days next following the date of such judgment.*' 

The contention of the appellant is that, according to the 
foregoing provision, the judgment against him ought to hare 
been so framed as to become executory immediately " after the 
fifteen days next following the date of such judgment." If the 
judgment had been so framed it would have been •executory on 
the 6th of October, whereas, according to its terms, it became 
executory on the 7th, and on this account it is contended that the 
judgment is illegal. I do not, however, think so. The law says, 
in effect, that the judgment ^ shall not be executory for fifteen 
days *' ; but the law does not say that the period during which 
the judgment '' shall not be executory " may not be prolonged 
by ike Court. On the contrary it is enacted by section 23 " that 



(1) Qrut on Now Triali, p. 172. Arohbold'i praoiioo, VoK Snd. p. 1090, 7 Ed. 
(S) Onhaa ud Wattrmui Vol. 3, p. 1283. 
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"" the Trinity House of Qaebec may fine, or, according to the ^^ 
" gravity of offence, suspend or deprive of his branch, any pilot ^^'^ 
" who shall be the cause of the loss of a vessel under his charge 
" or shall be the means of its sustaining damage, &c.^ Under thig 
clause the Court have the power to determine the time at which 
the suspension of the pilot shall commence and shall end. Under 
the clause 78 the power above giyen is limited as already mem- 
tioned, so that the Oourt may not make the judgment executory 
before the lapse of fifteen days ; but their power of ordering the 
judgment to become executory at a time after the lapse of the 
fifteen days, is not taken away. 

It may be added that the exercise of the power in question 
may often be necessary to prevent a failure of justice. For insL 
tance, if the Harbour Commissioners proposed by a judgment 
of the last day of December, to suspend a pilot for two months, 
it would be very unreasonable that the suspension should com- 
mence on the 15th January, as the suspension of a Quebec 
pilot from the discharge of his duties in the middle of the winter 
would obviously be an iddle proceeding. To resume^ the power in 
question is a reasonable power ; it is given to the commissioners 
by section 28, and it is not taken from them by section T8. The 
judgment under review is therefore right, not only as to the 
merits, but as to the form, and consequently will be confirmed 
with costs. 

Judgment confirmed. 

Langlois, Angers and Larue^ for appellant. 

Allei/n and Chauveau, for Harbour Commissioners. 



SUPERIOR COURT, QUBBEa 

i9TB OCTOBER 1S76. 

JB'ONTAINE, 

Appelianli ; 
and 

THE QUEBEC HXBBOR COMtftBSIONBRS, 

HxLB :— That the Harbor Commissioners cannot fnme a judgment suspending a pile! 
so as to make it ** take effect, in the. event of an appeal, flrom the opeaing of 
navigation next year/* inasmuch as hy the statute ** the term of suspension 
shall date from the day the jugdment is affirmed *' in appeal. 

Meredith, C. J. — This is an appeal from a judgment of 
the Harbor Commissioners ; and as the preponderence of evidence 
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*^** is, in my opinion, plainly in accordance with the judgment, I 
^■^^^^,2^ shall proceed at once to consider the olgection to the form of the 
judgment urged by the learned counsel for the appellant. 

The judgment under review declares that ** in the event 
** of an appieal from this judgment, then the suspension of the 
*** said Louis Fontaine, in the event of the present judgment 
** being maintained in appeal, shall date from the opening of the 
♦* navigation next year,"^ whereas the statute provides that where 
a judgment of the Trinity House ordering suspension is affirmed 
in appeal, '' the term of suspension shall date from the day the 
judgment is affirmed." According to the statute, the appellant's 
8Usi>en8ion ought to date from this day, whereas, according to 
-the judgment under review, it would not commence until the 
opening of the navigation next spring. The judgment was 
evidently framed to prevent the failure of justice which would 
have occurred if the judgment (being silent as to this point) had 
^een affirmed after the closing, and more than a month before 
the opening of the navigation. But although the judgment as to 
this jKxint may be more reasonable than the law, still the law is 
more powerful than the judgment ; and the latter must be 
modified so as to make it in accordance with the statute. It was, 
however, contended that if I found anything illegal in the 
judgment it would be my duty to set it aside altogether. If the 
case came before me under a writ of certiorari, in relation to which 
we are guided by English authorities, it would be my duty, 
according to those authorities, to adopt the course contended for 
by the appellant. But as the case does not came before the court 
under a prerogative writ, but by a statutory appeal, I see nothing' 
to prevent me from being guided by the principles af our own 
law ; according to which it is my duty to confirm the judgment 
in so far as it is legal and to set it aside in so far as it is illegal 

This is what I propose to do ; the judgment will therefore 
be confirmed in all respects, excepting that it will be so modified 
as to cause the term of suspension to date from this day; and as 
the appellant had an important interest in coming before this 
court, and is, in that respect, successful, his costs in this court are 
awarded to him. 

LangloiSy Angers and Larue, for appellant. 

Alleifn and Chauveau, for harbour commissioners. 
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CODRT BE CIRCUIT, QUEBEC. 

•26 NOVKMBRE 1873. 

AUGUSTIN UGOT, 

Demandeur ; 
vs. 

LA CORPORATION DU COMTfi DE MONTMORENCY. 

Defend eresse. 

RESPONSADILITE DE9 C0N8E1LS DK COM 1 6 AU SUJET DES CHEMINS DE COMTE. 

Jgge. — Qu'uDe municipalil6 de comt6 qui I'eclare chemin de comte line route jusque 
\h locale, devient respon able de son entpptien, el^ qu'a d<Taul par elle de Is 
lenir ou faire tenir en bon ordre, elle est passible de I'amende imposee par la 
loi. 

Tessikr, J. — Le demandeur poursuit la defenderesse pour 
]ui faire payer une amende n'excedant pas vingt piastres, en con- 
sequence de ce que le premier aout 1875, la '* route de St. Fereol " 
qui sert de communication entre la paroisse de St. Fereol et la 
paroisse de Ste Anne, 6tait en tres-mauvais ordre et dangereuse, 
aileguant que la defenderesse a forfait a son obligation de faire 
tenir la dite route en bon ordre. La defenderesse a plaide par 
une denfegation et de plus en alUguant : 

lo. Que cette route 6tait a la charge de la paroisse de St. 
Fereol. 

2o. Non existence de repartition. 

3o. Pas de rapport au conseil 

Par les admissions des parties, la preuve orale et les docu- 
ments produits, il appert lo. Que de fait cette route etait en 
mauvais ordre le ler aout dernier, et qu'elle se trouve dans les 
limites de la municipalite du comt6 de Montmorency, defende- 
resse ; 2o. II appert que les habitants de St. P§r6ol ont voulu se 
faire dfecharger de Tentretien de cette route, et ont presente une 
requete au conseil de comte. Suivant un extrait des deliberations 
de ce conseil du 12 mars 1873, une resolution fut pass^e comme 
suit : ** Du conse:{itement des parties il est resolu unanimement 
'* par ce conseil que la route mentionnee sur la requete d'Adolphe 
" Simard et autres (la route en question), soit a Tavenir un 
" chemin de ce comte." Maintenant il s'agit de savoir : Si la 
corporation de ce comte, ayant declare que cette route 6tait an 
chemin de ce comt6, 6tait tenue de faire et a omis de faire ce 
qui 6tait n6cessaire pour faire tenir la dite route en bon ordre, 
et si elle a en consequence encouru I'amende imposfee par lecode 
municipal. 
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^^ A compter du 12 mars 1878, cette corporation pouvait faci* 

^to M^to"^*"!®^®!!* donner les ordres nfecessaires pour faire exficuter la re- 
""^^' partition qn'elle dit par son plaidoyer ne pas exister ; mais an 
contraire elle n'en fait rien, quoique, le 4 juillet, Tofficier spfecial 
de cette route ait signale par 6crit au prfefet du comt6 que " la 
" cloture de ligne de cette route n' est pas en bon ordre, et que 
" plusieurs contribuables refusent *' parce quHl n'existe pas de 
'^ role de repartition," en demandant des instructions sp^cialea. 
Ce n'est que le yingt-deux juillet que le conseil r6pond par une 
resolution comme suit : " il est convenu sur Tordre du conseil 
'^ que le dit officier special s'enqui^re au bureau du conseil deSt 
" F6r6ol s'il n'existe pas une repartition, et qu'alors, s'il n'y en a 
" pas, de procfeder a en faire une, si la lot ty autorise^ 

II est evident que le conseil municipal oublie ici son devoir ; 
c'est au conseil municipal de savoir et de chercher s'il y a telle 
repartition, et de mettre les officiers de voirie en position de faire 
leur devoir. 

Si la corporation procede de cette maniere et laisse 6couler 
plus de quatre mois de bonne saison sans rien faire^ apres avoir 
declare cette route un chemin de comte, elle est responsable du 
fait que la route en question est en mauvais ordre. Sur cettd 
responsabilite de la corporation le code municipal s'exprime 
formellement, et c'est en cela que ce code diflfdre des lois ante* 
rieures. II y est pourvu au moyen de forcer les conseils munici- 
paux qui ne veulent pas agir, et, dans ce but, & ce que ces conseils 
soient mis a Tamende, Au lieu de se limiter 4 la poursuite d'on 
pauvre officier de voirie, inspecteur ou sous-voyer, qui remplit 
ses devoirs gratuitement, le code pourvoit k ce que Ton mette a 
I'amende le conseil municipal qui represente toute la commu- 
naute des contribuables. Cela est juste et pent rappeler les 
conseillers a leur devoir si important, et si utile pour nos popu- 
lations, d'entretenir les chemins et routes en bon ordre. 

Le code municipal nous parait clair sur ce point. 

L'article 757 dit : Les chemins municipiux sont sotis la 
direction des corporations des municipalit6s auxquelles ilsappar- 
tiennent. Uarticle 758 dit : " Le conseil de comt6 pent, par 
" resolution, declarer qu'un chemin sous la direction dune 
" corporation locale soit a Tavenir au chemin de comte." CTefit 
exactement ce qu'a fait la corporation du comte de Montmorency, 
defeuderesse. 

Or, Particle 793 dit : " Toute corporation est oblig6e de faire 
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" tenir les chemins, qui sont sons sa direction, dans T^tat reqnis ^J°* 
" par la loi, les proces-verbanx et les reglements qui les rfegissent, ^de^MSJiTm^" 
" sous una p6nalit6 n*exc6dant pas vingt piastres pour chaque ^^'^^' 
" infraction. 

" EUe est en outre responsable de tons les dommages qui 
" resultant du dfefaut d*ex6cution de ces proces-verbaux, regle- 
** ments ou dispositions de la loi, sauf son recours contre les 
" officiexs on les contribuables en d^faut." 

L'article 199 rend la corporation responsable des actes das 
officiers municipaux. Ces termes sont amples et sans ambages ; 
8oit que la d^fenderesse ait un recours contre les contribuables ou 
contre ses officiers an d6faut ou non, soit qu'elle soit obligfea 
directement a Tentretien de ce chemin, elle est coupable par 
Tomission d'avair fait ce qui 6tait neccssaire pour faire antretenir 
ce chamin an bon ordre, et elle doit etre condamnee a payer une 
amende, que la cour fixe k quatre piastres, avec les d6pciis de 
cette action. 

E. Diry, procureur du demandeur. 

J. O. Bossi, C. H., procureur de la d^fenderessc 



SUPERIOR COURT, QUEBEC. 

(In Chambers.; 

Before Mr. Justice W. Dorion. 

12th OCTOBER, 1876. 

Exparie F. T. STOPPELLBEN. 

Petitioner for Habeas Corpus ; 

v#. 

. HENRY HULL, 

Respondent. 

Held : — That the object of Habeas Corpus is to see that no persbn is deprived of his 
liberty illegally or against his will, and noi to determine the respective rights 
of parties over one another and it cannot, therefore, be used by a father to en- 
force his righll^to have the custody of his child. 

That where a minor child is brought before the judge, under Habeas Corpus, her own 
statement, if of sufficient age to judge for herself, will be taken as to whether 
she is under restraint or not. 

Dorion, J. — The petitioner ojbtained a writ of habeas corpus, 
addressed to the respondent and enjoining him to have before 
me, or another judge of the Court, the body of Mary Jane alias 
Marie Virginie Stoppellben, minor child issue of his marriage 
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stoppeuben ^ith Mary Ann Hylliard, the petitioner alleging in his petition 
H^- that the minor child was detained against his will by respondent, 
who refuses to deliver her up to said petitioner. 

The respondent, who is the brother of the child on the 
mother's side, makes his return upon the said writ in the follow- 
ing terms : 

" At the time of the service upon me of the said writ, the 
said Mary Jane Stoppellben was resident with the said Mary 
Ann Hylliard, her mother, and wife of the petitioner, and not in 
the custody or power of me, the said Henry Hull, but that the 
said Mary Jane Stoppellben will be produced before his Honor 
Mr. Justice Dobion, who issued the writ, to-morrow at 11 o'clock." 

The next day, at the time appointed, the respondent ap- 
peared before me, as also the said Mary Ann Hylliard and her 
said daughter. 

The mother fyled a declaration in writing, saying that she 
was the petitioner's wife, but for many years residing apart from 
him, that the said Mary Jane Stoppellben was residing with her 
willingly and without any restraint as with her maternal pro- 
tector, and that she was now present to receive the judgment of 
the Court. 

The girl was born on the 11th of June 1863, and is conse- 
quently in her fourteenth year. 

She being examined and questioned by me, shows herself 
to be quite intelligent and to know exactly her position. She 
says that she was brought to the respondent's house by her 
mother, on the 12th September instant, and has remained there 
since with her mother, — that she was not taken there against 
her will, — that she is not detained there against her will,— that 
she wishes to remain with her mother, and does not want to go 
with her father. 

A witness has been produced by the petitioner to establish 
the fact that on the day previous to his demand for the writ he 
went to the respondent's house, and that the latter told him that 
his wife and daughter were in the house, but that he should not 
see them, as he was not worthy of seeing them. 

No other pleadings or evidence have been gone into or 
adduced. 

Nothing is shown to deprive the father of the custody '^f his 
child, and it is his undoubted right, under the title eighth of the 
first book of our code, (Art. 242 and following.) 

But the Question before me is whether, under the authority 
of a writ oi habeas corpus^ I have the power to enforce that right 
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This proceeding is a special one, created by statute, and 
derived from English law. Its object, as I understand it, is to see 
that no person deprived of his liberty illegally or against his 
will, and not to determine the respective rights of parties over 
one another. 

There are exceptions to the absolute right of the father to 
get his children to live with him — some are to be found in 
articles 214 and 215 of the code. The dispositions of the code 
relating to habeas corpus do not authorize a judge or the Court to 
try such questions. All that we have to decide is whether the 
person alleged to be illegally or unjustly detained against his 
will is really so detained or^not, and if so, to set him at liberty. 

In this instance the child, who is of sufficient a^e to judge 
for herself, positively says that she is under no restraint at all, 
and that she is willing to return ^th her mother. 

But, says the father, until my child has attained the age of 
majority she can have no wUl, no opinion, no judgment except 
mine, and she being detained against my will, she must be 
considered as detained against her will. This might perhaps 
be urged in cases where a clxild of tender age or other, such as an 
insane i>erson, incapable of making a choice, was concerned, but 
in a case of this kind, where the contrary appears, I cannot admit 
this doctrine, nor do I find it propounded authoritatively in any 
of the authorities cited. 

It has been held in England, in the United States, and lately 
in Montreal by the Justices of the Court of Queen^s bench in the 
case of one Decary, that the tribunal could not, under the writ of 
habeas corpus^ force a married woman to go baclc with her husband 
against her will. As to children the same rule has also prevailed 
in England and the United States. In France there is no such 
proceeding as habeas corpus^ and parties are left to exercise their 
remedy at common law. ^ 

I am not therefore disposed to divert the writ of habeas 
corpus from its pro'^er object, and to ignore the principle which 
has always been acted upon. 

The writ will be quashed, but without costs, as the petitioner 
having been denied all access to his child might have had good 
reasons to suspect that she was unduly kept. 

Writ quashed. 

W. C. Languedoc, for Petr. 

T. H. Oliver^ for Respdt. 
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COtlBT DB CIRCUIT. QUfiBSa 

1^ OGTOfrRE 1873. 

CcTOfm L*Hon. Juge en Chef Mkre»itb. 

PARENT, 

Demandeur ; 
vs. 

IrA CORPORATION DE LA PAROISSB' DB ST. SAOVEDR. 

DSfenderesse. 

Ju^B : — 1* Qtt'on ne peut attwfuer la vslicfitd d'^an r^^ement municipal au moyeii 

d^une procedure incidente ; 
2* Qu*un r^glement municipal doit 6lre attaqu6^ par la proc^dnre directe iDdiqu6e par 

le code municipal ; 
3* Que Terreur dans la ddsfgnation du nom d*une corporation mviicipale ne vicie pas 

les procddures priees par cetle corporation ; 
4* Que Tarticle 16. du code municipal doit dtre interpr^td dans un sens targe ; 
5* Le d^faut de lecture d*un r^glement n%nnul4 pas le rdglement, mais rend I'officier 

cbargd de faire cette lecture passible de la p6nalit6 impost par la loi. 

La pT^senie acti6n en revendication a 6t6 hitent6e contreles 
dfifendenrs par le demandeur qui r^clamait la proprifett de 
divers effets. Les d^fendears plaiderent que les effets reven- 
diques en cette eause ont 6te saisis le 17 mars 1873« en verta 
d*un mandat sous la signature du msdre de St. Sauyeur, et ont 
6t6 mis en la possession du gardien. Tun des d^fendeurs ; que 
le dit mandat a 6t6 6mane lo. en vertu du rMe d'6vaIuation 
de la dite municipalitg^ dument fait en 1872 ; 2o. en yertu du 
r6le de perception, base sur le rMe d'6yaluation et sur le regle^- 
ment pour taxes, dan» la dite municipality, en date du 27 
septembre 1872, le dit role dument publife le 2 novembre 1872 ; 
So. en yertu de Tavis de paiement &ignifi6 au demandeur le 28 
novembre 1872. £n consequence, les d^fendeurs demanderent 
le renvoi de Taction. 

Le demandeur a prfetendu, lors de la plaidoirie, que le rMe 
d'evaluation, le role? de perception, Tavis de paiement et tous les 
procedes de la corporation §taient nuls et irrfiguliers, — que la 
defehderesse etait mal denommee, le nom devant 6tre " munici- 
pality de la partie Est et Sud de St. Sauveur, '" et enfin que la 
resolution permettant de h&tir un h6tel de ville n'avait pas ete 
publi6e. 

Per Curiam : lo. L"objection relative au nom deladefende- 
resse disparait en rfefferant a la 36 Vict. chap. 21, sect. 34, qui 
statue que cette municipalite sera connue dans la suite sous le 
nom de " municipalit6 de St, Sauveur de Qufebec, " D'ailleurs, 
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Particle 15 du code municipal fait justice de cette prfetentioii. ^^"* 
2o. Les proc6d6s ant^rieurs au reglement du 17 septembre 1872 ^ITsm^wV 
ne peuvent 6tre attaqu6s, le reglement ayant 6t6 rggulierement 
pabli6 et promulgu6, le d6lai 6tant de sept jours et non de trente 
jours, comme le demandeur le pretend. So. Le r6le d'gvaluatioii 
est consid^re comme correct n^ayant pas 6t6 contests dans les 
trois mois. La requite contestant ce rapport a 6t6 pr6sent6e dans 
les cinq mois, et partant en dehors des dglais. 4o. Le r6glement 
ne pent pas 6tre annul6 parce qu'il n'a pas ete lu. Vide art. 693. 
Seulement Fofficier Sl qui incombe ce devoir est sujet k une 
penality. 5o. II n^gtait pas n^cessaire que le reglement fut passg * 
dans une assembl6e sp6ciale. Vide articles 690 €it 238. 

Au point de vue sous lequel je considdre cette cause, le 
reglement du 27 septembre 1872 est valide i sa face mSme, et il 
a 6t6 dumehl promulgu6 suivant les articles 691 et 692, ainsi 
qu'il appert par le certificat du secr6taire-tr66orier, dat6 du 30 
septembre 1872. Le role de perception parait valide aussi k sa 
face memo, avis qu'il 6tait compl6t6 ayant 6t6 denn6 suivant 
Particle 960, ainsi qu'il appert par le certificat du secr6taire-trf • 
sorier et de I'assistant secrfetaire-trfisorier du 4 novembre 1872, et 
apres I'expiration du dfelai de vingt jours que je^ declare, suivant 
les articles 960 et 961, ezactement compt6s, depuis le 4 novembre 
1872 ; une demande de paiement a 6t6 faite tel qu'exigg par 
Particle 961, la demande de paiement du 27 novembre 1872 le 
d^montrant clairement. 

Sous ces circonstances, je declare le mandat dument igman6 
suivant Particle 963, et le demandeur ne peut dans le present 
cas scruter les proc6d6s du conseil ant6rieurs a la passation du 
reglement. Si le demandeur voulait contester la validity du 
reglement que Pon veut maintenant faire annuler, il aurait du 
proc6der au moyen de requfete, tel que permis par le cbapitre 7 
du code municipal. La disposition de Particle 705 est formelle: 
^* N^anmoins, toute taxe, contribution, p6nalit6 on obligation 
^' impos6e par un rgglement sujet k etre cass6, et 6cliue avant la 
'' cassation du reglement, est exigible nonobstant la cassation de 
^* tel reglement, si la requ6te, sur Jaquelle a fetfe prononc6e la 
'' cassation, n^a pas 6t6 pr6sent6e k la cour dans les trois mois 
" apres Pentr§e en vigueur du reglement!" 

" Tout emprunt contracts et tout bon 6mis en vertu d'un 
" reglement sujet k cassation sont 6ga!lement valables, et les 
*' taxes impos6es pour payer oet emprunitou tces bons sont dues 
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" et exigibles, si la reqngte en cassation a 6t6 presentee a la 
^Ta^^M?* " coTEir apres lea trois mois qui snivent la mise en vigueur du 
" r6glement.'' 

De la part da demandeur, il est pr^tenda que nonobstant 
I'article 708, il a droit en tout temps de proc^der k I'annulation 
du r6glement en question. Je ne juge pas k propos maintenant 
de me prononcer sur cette pretention. II est fevident, par Far- 
ticle 705, que la mise de c6t6 du r^glement, sur requite non pr§- 
sentfie dans les trois mois k compter de la mise en force du 
r6glement, ne lib6rerait pas le demandeur du paiement de la 
dette maintenant r6clam6e ; et si le demandeur ne peut etre 
d6cbarg6 du paiement de la taxe maintenant exig6e, il serait 
inutile de s'enqu6rir du sort d'une requete demandant rannula- 
tion d'un r^glement pour I'ayenir. 

Le demandeur alldgue aussi que Tavis special de demande 
de paiement doit d6montrer que le demandeur est domicilii, 
ou que ses biens-immeubles sont situ^s dans la dite municipa- 
lity. 

Voici TentSte de Tavis. " 

"PEOVINCB DK QUEBEC. 

^ Municipality de la paroisse de St. Boch de Quebec-Sad.'' 

Le demandeur est d^sign^ sous le nom ^e Victor Parent 
cbarron, rue St. Yalier, r6f§rant k cet 6gard sp^cialement aurole 
de perception pour Tann^e 1872, sur lequel la propri§t6 du de- 
mandeur est mentionn^e. 

Qu'exige la loi ? Article 961. Que les contribuables soient 
foumis " d'un 6tat detaill6 des sommes qu'ils doivent," et je 
considdre que cette designation est suffisante en cette cause. 

Le demandeur pretend aussi que I'avis de demande de 
paiement contient des dates en chifires, et que le secretaire-tr6- 
sorier n'a 6crit que les initiales de son nom de bapteme. La 
r6ponse k cette objection se trouve dans Tarticle 16 : " Nulle ob- 
** jection faite k la forme ou fond6e sur I'omission de formalit^s 
'* m£me imperatives, ne peut 6tre admise sur une action, pour- 
*' suite ou procedure concemant des matieres municipales, i 
" moins qu'une injustice r6elle ne dut r6sulter du rejet de cette 
" objection, ou k moins que les formalit^s omises ne soient de 
" celles dont remission rende nuls, d'aprds les dispositions de ce 
" code, les procedures ou autres actes municipaux qui doivent 
" en 6tre accompagngs.'* 

Cette disposition du statut est conforme aux principes 
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g§n6raTiz de notre droit. La legislature prSvoyait sans doute ^"* 

que notre systdme municipal serait, dans la plupart des cas, mis ^^»uieu** 

en operation par des personnes qui ne peuvent pas, nous le pr6- 

Bumons, etre familidres avec les formes legales. S'attendre dans 

les proc6d6s de ces personnes k la r6gularit6 qui est exig^e dans 

les procedures judicial res, serait au dernier point injuste. Notre 

legislature a en consequence declare que dans les procedures 

telles que celles qui sont maintenant sous notre consideration 

" de simples objections faites k la forme ou fondees sur Tomission 

" de formalites memes imperatives ne peuvent etre admises sur 

" xme action, poursuite ou procedure, concernant des matieres 

" municipales, k moins qu^une injustice reelle ne dut resulter du 

" rejet de cette objection." 

II est du devoir des juges de rendre facile autant qu'il est 
en leur pouvoir I'execution du systeme municipal, et nous sentons, 
je le crois, que le fonctionnement de ce systeme serait impraticable 
a moins que plein et entier effet fut donne k cette disposition de 
la loi a laquelle il vient d'etre fait allusion. Pour ces raisons, je 
declare que la defenderesse avait droit de mettre en vigueur le 
reglement en question, et que Taction du demandeur tendant a 
empecher qu'il fut execute doit etre renvoyee avec depens. 

Action deboutee avec depens. 

DeChdne et Aubert, procureurs du demandeur. 

O. Ampoty procureur de la defenderesse. 

Andrews^ Caron et Andrews, conseils. 
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SUPERIOR COURT, QUEBEC. 

SEPTEMBER 1876. 

Conlrove>led EUclion Act of t875. 

Coram Mbremth, C. J., Bossii. J., Carox, J. 

MORISSETTE, et al., 

Petitionen. 
and 

LARUE, 

Respondent. 

PORTxVEUF ELECTION CASE. 

On the contestation of an Election the foilowing facts were proved : 1* The giving of 
a glass of bear to each of a number of electors, on a Sunday, daring the Elec- 
tion, by an active partisan of the Defendant, in the Defendants house and with 
his knowledge and consent ; 2* The giving of meat and drink to ceilaiD elec- 
tors, on the day of voting, by an active supporter of the Defendant : 3* The giv- 
ing of a bottle of whiskey by the Defendant during the Election, to cerUin 
electors who, although opposed to him in poiilics, had come to meet him it 
his request; 

Held : That, under the circumstances of the present case, the acts of treating in qoes* 
tion, aiihough doubtless imirudent and dangerous, would not be held to be 
corrupt practices so as to defeat the Election. (Cahon, J., dissenliente) 

Held, also : Th^it where impru(\ul, though not corrupt, acts of treating (which it bas 
been ait-mpied to disguisn) are proved agninsi lh.< def»*ndani, such acts must be 
regarded as inviting enquiry, and Defendant will not have a judgment for the 
costs incident to ihe enquiry so invited. The Court will not annul an Election 
for treating not worse than questionable, but su h treating justifies enquiry, 
and a person whose conduct leads to enquiry need not hope to be indemnified 
for the costs to which he may be subjected. 

The deposit to be made by a candidate with the Reluming Oflicer need not be in gold 
or legal tender notes—and an alleged irregularity in such deposit cannot be 
urged after t^e election. 

The rules of evidence applicable to Election Petitions are not those of the Civil Code 
but of the laws of England, and the evidence of a party must be received as 
well in his own favor as against him. 

Gabon, J., dissentiens, — Les p6titionnaires demandent que 
r^lection du d6fendeur soit d^clar^e nulle, et qu'il soit en m£m^ 
temps d6clar6 personnellement coupable de manoduyres franda- 
leuses, pour les diff6 rentes raisons que je yais mentionner. 

La premiere pretention des p^titionnaires est que le d6p6t 
de $200 fait par le d6fendetir avec son bulletin de prfeentadon 
en billets de la Banqae Nationale, ainsi que constats par Tofficier- 
raporteur est irr6gulier. 

U est Evident que le l^gislateur en exigeant ce d§p6t n'a ea 
d'autre but que d'emp6cher la presentation de personnes dont 
les candidatures n'auraieut pas de chances s6rieuse8 de succes. 



SUPEKIOE COURT. 263 

En acceptant ce d6p6t de $200 en billets de la Banque Na-^^**-*** •*** 
tionale, Tofficier-rapporteur n'a fait que ce que toute autre per- ^*™' 
Bonne aurait fait, ou ce qull aurait fait lui-m6me dans toute autre 
transaction, ou s'il se fut agi d'un paiement quelconque. 

Au reste, ayant mis le d6fendeur en nomination aprds avoir 
accept6 ce d6p6t, et la rotation ayant eu lieu sans que les 6lec- 
teurs aient 6te duement mis sur leurs gardes quant k cette prS- 
tendue irr6gularit6, il est trop tard aprds T^lection pour s'en 
plaindre. 

Qui a intgrSt de se pr^valoir de ce que le depot a 6t6 fait en 
billets de la Banque Nationale au lieu de Tetre en or ou en billets 
de la Puissance ? Ce ne sont pas les 61ecteurs, puisque I'Slection 
a eu lieu et qu'aucune partie de ce d6p6t ne doit leur revenir. 

Le d6fendeur seul a le droit de le retirer, s*il ne derient pas 
la propri6t6 du gouvernement. 

J'arrive k une accusation plus grave, celle de treating d'une 
Tingtaine d'^lecteurs par le d^fendeur, k Bourg-Louis. 

Voici de quelle manidre le dfefendeur, entendu comme t6- 
moin, ezplique ce qui a eu lieu dans cette circonstance. 

" Lorsque je suis all6 a Bourg-Louis, je commen^ais ma 
** tourn6e 6lectorale, et cette assembl^e 6tait la seconde que je 
" tenais le mfime jour^ au sujet de mon election (le 9 mai). J'a* 
'' vais convoqu^ cette assemblge pour 4 heures et il 6tait plus de 
" 6 heures quand je suis arrivfe la. 

'' J'ai trouv6 les gens qui m'attendaient avec impatience 

** Je leur ai dit en arrivant que je venais leur rendre compte de 
'' ma conduite politique.'^ 

L'assembl6e se tenait dans la cuisine de la maison du t^moin 
Robert Gray ; selon lui il y avait 26 k 30 personnes pr6sentes, 
et il y en avait dix environ, d'apres Matthew Smith. La plus 
grande partie 6tait compos6e d'electeurs. 

C'est alors qu'un des 61ecteurs presents demanda au defen- 
deur de traitor Tassemblee et insists a maintes reprises. 

'' J'ai essayd, dit le d6fendeur, pendant ce temps-1^ de tenir 
" mon assembl6e, et je me suis convaincu qu'il me serait impos^ 

" sible de la tenir si je n'avais pas consenti a ce qu'il eussent 

" de la boisson. J'ai la dessus dit k mon charretier, Soulard : 
" Nous ne partirons jc^nais, nous ne ferons pas notre assembl6e, 
" si tu ne leur paies pas une bouteille de whiskey." 

G'est alors que Soulard est all6 chercher uno bouteille de 
whiskey, qui a ete bue en pr§sence du dfefendeur par les per- 
sonnes composant TassembUe* 
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ttoriBfette Mt aL LoTsqtfoii demande au dfefendeur pout quelle raison il a don- 
^*™*- n§ cette bouteille, il rfepond " qu^apr6s avoir r6sist6 a leur sollici- 
" tations pendant vingt minutes ou une demie heure, leur ayant 
" reiUr6 plusieurs fois qtia la chose rCi tail pas ligale^ il a du ceder 
" k la pression qui lui 6tait faite, afin de pouvoir ienir son assem- 
" biie, et n'avoir pas kj retoumer un autre jour, et qti*il tenait 
** k ne pas partit sans adresser la parole aux 4lecieurs^^ 

Le dfifendeur declare qu'il est vrai que ces felecteurs lui 
6taient hostiles, et qu'il n'avaient pas I'intention de les influencer. 

Tels sont les faits que le defendeur admet lui-meme. 

Voyons maintenant quelle est la loi et quelles sont les auto- 
ritfis sur ce point. 

D'abord les sections 48 et 247 de TActe Electoral de Quebec 
de 1875, decretent que " tout candidat qui, dans un motif de 

*' corruption^ par lui-meme ou par quelqu'autre pendant ou 

" apres Telection, directement ou indirectement, donne ou fait 
" donner ou concourt Adonner...... desmetsoxi frot5SO»5 a quelque 

" personne dans le but de se faire 6lire....^. ou dans le but d*in- 

" fluencer indument cette personne est coupable demanoBU- 

" vxes frauduleuses " 

Dans le cas dont nous nous occupons, de la boisson a 6t6 don- 
. n6e par le candidat durant la campagne ^lectorale, dans une 
assembl6e publique. Personne ne nie cela. 

Toute la question est done de savoir, si dans cette circons- 
tance le defendeur a agi dans un motif de corruption, dans le but 
d'influencer les electeurs. 

11 nous dit lui-meme qu'il tenait a adresser la parole aux 6lec- 
teurs, afin de ne pas essuyer Faffront de manquer une assembl6e. 
II savait qu'il enfreignait la loi (c'est lui qui le dit) en donnant 
cette bouteille aux electeurs. Mais il tenait k adresser la parole 
aux felecteurs avant de partir, dit-il. Pourquoi cette persistance 
de sa part, lorsqu'il nous dit que les 61ecteurs presents lui fetaient 
hostiles et qu'il n'espferait pas les convaincre. Le * dfefendeur, 
comme tout homme sens6 et connaissant la loi sur ce sujet, 
devait avoir une excellente raison et un motif tres-serieux pour 
tenir a adresser la parole & ces 10 ou 20 6lecteurs qui 6taient 
contre lui et qu'il §tait certain d'avance de ne pas convaincre, 
puisqu'il s'exposait, en commettant un acte^qu'il^savait illfegal, a 
toutes les consequences rigoureusesjde lajioi^^ cette 6gard ? 

L'opinion du juge Blackbuen s'applique bien i^ce cas, lors- 
qu'il dit : " Whenever a candidate or agent gives any meat or 
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" drink, he does what is a foolish or imprudent thing, because, it^oriii^i**- 
" becomes a question what the intention was in doing such a ^'^•' 
" thing, and if the judge finds that the intention was to influence 
" and affect voters, it vacates the election " 

Si Ton considere Teffet que Taffront de manquer son assembl6e 
(d'apres son expression) pouvait naturellement avoir, non seule- 
ment dans la paroisse de St. Eaymond, mais meme sur tons les 
§lecteurs du comt6. Ton arrivera surement k la d6couverte du 
veritable motif qui a engagfe le d§fendeur k tant tenir a cette 
assembl6e. 

Toute personne qui s'est occup6e d'^lections et qui a acquis 
quelqu'experience a cet fgard, sait de quelle importance il est 
pour un orateur, et surtout pour le candidat, de rfeussir a se fair^ 
entendre a une assembl6e, ou a la porte d'une 6glise. Lorsqu'on 
a reussit a parler dans ces circonstances, la partie est toujours a 
moiti6 gagn6e, et cela est toujours consid6r6 dans tout le comt6 
comme la preuve d^une certaine popularity en faveur de celui 
qui obtient ce succ^s. Les gens commencent k dire d'abord dans 
cette localite, puis dans tout le comte, que tel candidat a reussi 
a parler en tel endroit et qtf il y aura plus de votes qu'4 Tordi- 
naire. 

Cela a naturellement un excellent effet sur tons les 61ecteurs 
qui apprennent cette nouvelle, et ils en augurent, comme une 
consequence logique, le succes de celui qui a rfeussL 

Au reste, comme Ton sait, les 6lecteurs sont toujours dgsireux 
de la victoire. Un grand nombre d^entre eux penchent toujours 
du c6t6 qui parait le plus fort, et pr6ferent g6n6ralement les gros 
bataillons. 

D'un autre c6t6,il n^y a pas d'6chec j^lus fatal pour un candidat 
que ne pas r6ussir a parler a une assembl^e ou 6!es8uper t affront 
de manquer une assemble, pour me servir encore une fois de Tex- 
pression du dgfendeur. 

Chacun r6pdte alors que cela est du k Timpopularit^ du can- 
didat, et qu'il a perdu du terrain. Puis Ton connait les exag6ra- 
tions et les mille et une rumours qui circulent dans les temps 
d'elections. £t un 6chec de cette nature qui resterait sans effet 
dans la locality ou il a lieu, pent finir par avoir des consequences 
desastreuses dans d'autres parties eloign6es du comt6. Une 
partie des amis timides et faibles de ce candidat, croyant sa cause 
perdue, s'abstient de voter, tandis que I'autre partie vote pour 
Tautre candidat qu'elle croit avoir plus de chances, 

84 
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xeritMttoeiaL CbbI bieu 1& aussi ce qne le d6fendetir avait compris, etil 
Lani*. n'ignorait pas le f&cheux effet qu'anrait eu pour sa candidature, 
dans les autres parties du comte, Tafiront do manquer cette 
assemble e. 

Et Ton a raison de ne pa« Stre 6tonn6 des efTorts qu il a faits 
pour adresser la parole aux 6lecteurs ce jour-la, et Ton comprend 
parfaitement potirquoi il a pr6fer6 s'exposer a une contestation 
d'felectiondovantlestribunaux en enfreignant la loi parle donde 
cette bouteille de whiskey, plut6t que de courir le risque de dimi- 
nuer son prestige et sa popularity en manquant cette assemblee. 

A ce propos, je crois devoir citer ici la dfefinition du mot ror- 
ruptlf/j que nous donne M. le juge Blackburn, comme Tenant a 
Tapptii de ces quelques considerations. " Corruptly means not 
" wickedly or immorally, or dishonestly, but with the object and 
** intention of doing that which the legislature forbids. Whenever 
" the intention is by such means to gain popularity, and thereby 
" to aflfect the election, or if it be that persons are afraid that if 
" they do not provide entertainement and drinks they will become 
" impopular, and they therefore provide it in order to affect the 
" election, I think that is corrupt treating." 

Au reste, un candidat qui fait le tour de son comte a la veille 
d'une Election, pour adresser la parole aux 6lecteurs de chaqne 
localitfe, n'agit ainsi que pour se rendre populaire (to gain popu- 
larity). Si ce n'etait pas une n6cessit6 pour se faire elire, et si 
ce n'fetait le but et Tunique intention de celui qui va ainsi parler 
dans les assemblees politiques, tres peu s'exposeraient aux conse- 
quences qui en sont si souvent dfisagr^ables. 

Or, le defendeur declare expressementque s'il n^eut pas donne 
cette bouteille de whiskey, il n'aurait pas r6ussi a tenhr cette 
assemblee, et comme ci^faisant cette assembl6e il ne pouvait 
avoir d'autre but que d'augmenter ses chances de sticces, en se 
rendant les electeurs favorables, il est evident que le defendeur 
s'est rendu coupable de treating^ ou d'avoir donnfe cette boisson 
dans un motif de corruption, d'apres la definition de ces expres- 
sions que Ton trouve dans la citation ci-dessus. 

II ne saurait y avoir de doute a cet 6gard, puisqu'encore, 
selon M. le juge Blackburn : " The smallest quantity given with 
" the intention will void the election." 

Autre remarque importante : si un candidat a le droit de 
donner une bouteille de whiskey a une assemblee de 15 electeurs, 
sous le pretexte qu'ils lui sont hostiles, et qu'ils ne veulent pas 
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Tentendre sans cela, pour quelle raison alors n'aurait-on pas le *^<>'*»«^ •* ^^^ 
droit de donner cent bouteilles a une assemblfee de 1600 per- ^'•"•' 
tonnes qui seraient d'un autre c6t6, dans les memes conditions ? 
Pourquoi aussi ne serait-il pas permis de traiter de imreilles 
assemblees si elles 6taient compos^es d^amis, sous pr^texte que 
cela n'influencerait nuUement lear vote, ou quails ne voudraient 
pas ^couter le candidat. 

II suffit de mentionner ces consequences pour faire voir que 
cette interpretation de nos lois electorales eerait absurde et 
sanctionnerait le retour certain auz d^sordres d' autrefois dans les 
elections. 

Dans une autre circonstance, an dimanche que les deux can- 
didats avaient parie, un nomme Michel Q-auvin invita plusieurs 
electeurs a se rendre chez le defendeur ; on y parla d'6lection et 
le defcndeur ayant et6 dans sa salle a manger prendre un coup, 
Gauvin invita tout le nxonde k en faire autant. Le defendeur 
engagea le nomme Paradis a aller boire avec les autres. 

Si ce n'eut pas 6t6 en temps d'e lection, il n'y a aucun doute 
que le d6fendeur n'aurait pas agi de la sorte. L'on ne trouve 
rien dans la preuve qui puisse faire croire qu'il avait Thabitude 
de recevoir de cette maniere les cultivateurs de la paroisse, tous 
les dimanches. 

Dans deux occasions differentes, le defendeur se trouvant che« 
Octave D6ry et F6lix Gaulin, tous deux aubergistes, declare aux 
electeurs presents qu'il ne pent pas leur faire de politesses, vu 
que c'est en temps d'election, mais que c'etait & ees messieurs k 
le faire. Ce qu'ils firent de suite en sa presence. 

Ces trois demiers cas, et celui du diner qui a eu lieu lors de 
la reunion de la societe d' Agriculture, quoique celui-ci ne soit 
pas d'une nature tres grave en lui-meme, font cependant voir 
que le defendeur ne negligeait aucune occasion de se rendre les 
electeurs favorables, meme en les faisant traiter par ses agents 
ou ses amis ; et, dit M. le juge Willks, " in all cases, when there 
*' is any evidence to show that meat or drink has beeu given, it 
'* is a question of fact for a judge whether the intention is made 
*' out by the evidence, which in every individual case must stand 
*' upon its own grounds ; and although each individual case may 
" be a mere feather's weight by itself and so small that we would 
** not act upon it, yet if there be a large number of such cases, a 
" large number of slight cases will together make a strong one." 

II ne me reste plus qu'a ajouter quelques observations sur le 
treating par Ekear Marcotte le jour de 1a votation. 
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Morimtu $tai. L^ section 266 de TActe Electoral de Quebec comprend tons 
^^^"•' les cas de treating par tm candidal dans un motif de cormption, 
et d'apres la section 257 ; " Le fait de donner ou faire donner a 
'' un 6lecteuT, le jour de la presentation des candidats ou de la 
'* votation, h raison de ce que cet 6lecteur aura Tot6 ou sera snr 
*' le point de voter, quelques mets, boissons, ou rafraichissements.. 
" sera r§pute comme un acte illegal " que la section 248 declare 
une manoeuvre frauduleuse. 

II est bon de remarquer que cette section 257 est la copie 
exacte de la section 28 du statut anglais, avec cette difference, 
toutefois, qu'en Angleterre, le treating pratiqu6 le jour de la 
votation sans motif de corruption, n'annuUe pas r6lection, tandis 
que le contraire a lieu par notre statut. 

Quand a Tagence d'Elzear Marcotte, il ne saurait y avoir de 
difficult^ car le defendeur admet dans sa deposition qu*il Ta sou- 
vent vu durant Tfelection. *' C'est dit-il, un de mes partisans 
" d6vou6s, et je me suis souvent consults avec lui pour voir ce 
*' qu'on pouvait faire pendant Telection. Je le comptais a pen 
" pres comme un des chefs dans la paroisse de Portneuf.'' 

Elz§ar Marcotte, de son c6te, admet qu'il a travaill6 et cabals 
ses amis pour le d6fendeur durant I'election. 

II ajoute, " dans le cours de Telection, je suis alle deux fois 
" chez Pierre Poulin dans le cours de la nuit. 

" J'y suis all6 avec de la boisson pour le cabaler, mais pas 

dans la derniere Election 

Puis il admet que des 6lecteurs ont bu chez lui le jour de la 
votation, John Grilpin, Hopper White et ce mfeme Pierre Poulin, 
qui admet dans sa deposition avoir din6 et bu chez Elzear 
Marcotte le jour de la votation. 

" Chaque fois, ajoute-t-il (Pierre Poulin) que je vais chez 
" Marcotte pour acheter du son ou de la farine, tV ne me donnepas 
" un repas ou un coup pour rien. " Poulin avait vot6 ce jour-la. 

Voici un 6lecteur qu'Elz6ar Marcotte, Tagent du dfefendeur, 
Va cabaler deux fois la nuit, et il I'avait deja cabals a une election 
pr6c6dente avec de la boisson. Cet felecteur est de la meme 
paroisse que lui. II va voter, puis va manger et boire chez 
Marcotte. II n'y avait aucune affaire quelconque, et il n'explique 
pas pourquoi il y 6tail. S'il n'y avait pas eu de votation et s'il 
n'avait pas vot6 ce jour-la, Poulin n'y serait evidemment pas alle. 
C'est du moins la seule conclusion a laquelle on puisse arrivcr 
' en I'absence de toute preuve contraire k cet 6gard. 
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Marcotte Ta done fait manger et boire en raison de ce qu'il ^^^^''•*]^ •***'- 
avait vot6, car Poulin nous dit dans sa deposition : " Je ne dine ^*'"®' 
" pas chez Ini (Marcotte) chaque fois que je vais chez lui, car je 
'* me pensionne ces fois-la." 

Et si Marcotte etait poursuivi pour Tamende de $10.00 encou- 
rne par toute personne qui donne, le jour de la votation, quelque 
mets ou de la boisson en raison de ce que cet ^lecteur a Tot6, il 
ne pourrait eviter une condamnation qu'en prouA^ant que Poulin 
est venu chez lui pour quelqu'affaire speciale sans aucun rapport 
avec rslection, et qu'en outre il Ta toujours trait6 absolument de 
cette maniere ; nxais ceci n'est pas prouv6. 

Alfred Morissette prouve de plus, que le jour de la votation, 
le mftme Elz6ar Marcotte a envoye chercher Felix Lefebrre, 
disant qu'il voulait le voir au sujet de Telection. 

Le jour de la votation, ce meme Lefebvre a pris un coup vers 
onze heures ou nxidi chez Elzear Marcotte ; il a dine la. Ceci 
n'a pu se passer qu'apres 2 heures p. m., puisque Marcotte pre- 
tend qu'il est rest6 couch6 depuis 10 heures a. m. jusqu'a 2 hs. 
p. m., ce jour-la. Cependant Alfred Morissette pretend qu'il ne 
Ta reveill6 qu'4 4 hs. p. m. 

Pourquoi Lefebvre a-t-il ete le jour de la votation chez Mar- 
cotte ? C'est encore un electeur que ce dernier a envoy6 cher- 
cher. Marcotte ne pent pas pretendre qu'il Ta fait boire et man- 
ger par politesse, car il n'y a pas un mot de preuve qui fasse voir 
qu'il 6tait dans des rapports d'amitie avec lui, qu'il I'ait jamais 
re9U dans sa maison. 

Au reste, d'autres 6lecteurs qui ont vote, ont bu et mange le 
jour du poll chez Marcotte, ainsi que durant le cours de I'election. 

Toutes ces circonstances demontrent de la maniere la plus 
formelle, que Marcotte, le jour de la votation, a traite et fait 
manger ces electeurs en raison de ce qu'ils avaient vot6. Pour 
admettre le contraire, il faudrait supposcr qu'il tenait une maison 
ouverte pour la reception des etrangers. 

Dans Taffaire de Quebec-Est, a propos du cas d'Alphonse 
Terreau, qu'on disait avoir le jour de la votation traite plusisurs 
felecteurs en raison de leur vote, apres avoir dit que Terreau 
avait admis avoir traits le jour de la votation chez lui comme 
ses amis un nombre considerable d'electeurs qu'il avait accora" 
pagne au poll, I'hon. juge qui preside ce tribunal fait remarquer 
" that according to the circumstances as stated by himself, it is 
" not by any means certain that he did not treat them on account 
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Morusette ei ui. a ^f their having voted, contrary to the 257th section of the act; I 
Larue. u ^^ j^^^, howcver, deeitt it necessary to determiiie whether the 
•' treating' was unlawful, because I do not think there is sufficient 
" proof of agency." Ce n'est qu'apres avoir examine au long et 
avec beaucoup de soin la preuve Relative a Tagence de Terreau 
que le savant juge conclut commo suit : " Guided by these 
" principles which appear to be perfectly reasonal>le, and after 
" giving to the- evidence due consideration, I do not think it 
*' sufficient to make the respondent answerable jor the acts of 
" Terreaur 

L'on voit que, dans ce cas, le savant juge tout en ne se pro- 
non^ant pas d'une maniere definitive sur la nature de ce treating^ 
ne semble avoir hesit^ que sur la question de Tagence. 

II ne saurait cependant y avoir de comparaison entre la 
preuve en cette cause relative au treating de Marcotte, et celle 
rapportee plus haut, a Tegard de Terreau. II est prouvfe que 
Marcotte a re^u chez lui et traite, le jour de la votation, un 
certain nombre d'electeurs, et entr'autres deux qu'il avait cabales 
lui-meme deux fois la nuit, et qu'il avait envoy6 chercher ce 
jour-la, 

Quoique Ton veuille faire passer cc Marcotte pour un homme 
qui traite tons ceux qui vont chez lui, Poulin dit expressement 
qu'il ne mange pas et ne boit pas chaque fois qu'il y va. Tandis 
que M. Terreau accompagne seulement au poll quelques amis 
qu'il a rencontres dans la rue, puis les invite a venir chez lui 
prendre un coup. 

Cette loi pent entrainer des consequences tres-s6rieuses pour 
un candid at, mais elle est fkite pour la protection de la societe, 
dans le but de maintenir la purete des elections, et elle doit etre 
rigoureu: ement obserA'-ee. 

Au reste, le defendeur s'est fie a M. Marcotte, Ta accepte 
comme son agent ; il ne doit pas se plaindre s'il se trouve lie par 
ses actes. 

Cette dernieie objection est a mon avis une des plus sinenses 
qu'aient soulevees les petitionnaires contre Telection du defen- 
deur. La preuve en est parfaite, et il ne saurait y avoir de doute 
k cet egard. 

C'est pour toutes cos raisons que je suis d'opinion que I'elec- 
tion du defendeur devrait etre annulee et le defendeur declare 
coupables de manoeuvres frauduleuses. 

Meredith, C. J., (rendering the judgment of the Court) :— 
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The petition in this case contains a great rnlmber and variety oi^orin^ e^ai. 
charges ; but after due consideration of the evidence, and of the ^^"•* 
very able arguments and carefully prepared factums which have 
been submitted to us, we are all agreed in thinking that but 
three of the charges urged present any serious difficulty, although 
the others may be referred to as throwing light upon the con- 
duct of the parties. • 

The first of those three is the giving of a glass of beer to 
each of a number of electors, on a Sunday, during the election, 
by one Grauvin, an active partisan of the defendant, in the defen- 
dant's house, and with his knowledge and consent. 

The second is the giving of meat and drink to certain 
electors, on the day of voting, by one Marcotte, also an active 
supporter of the defendant. 

The third is the giving of a bottle of whiskey by the defen- 
dant, during the election, to certain electors of Bourg- Louis, who, 
although opposed to him in politics, had come to meet him at 
his request. 

The three judges have given the'-i most anxious consideration 
to all the charges submitted, but I propose to confine my obsfer- 
Tations upon the present occasion to the three charges already 
referred to, and, as those three charges have presented serious 
difficulty to the minds tof all the judges, and now cause my 
brother Caron to dissent from the judgment about to be ren- 
dered, I think it right to state explicitly the rules by which I 
have been guided in forming my judgment ; and according to 
which, in my opinion, the acts of treating in question, although 
doubtless imprudent and dangerous, ought not to be held to be 
corrupt practices, so as to defeat the election. 

Those rules are as follows : — 

Ist. That the treating which the statute makes a corrupt 
practice, to make use of the words of Mr. Justice Lush, in a 
recent case — is " not treating simply, and without regard to its 
character and object, but corrupt treating, that is treating 
w^th a bad motive, treating with an object and purpose which 
the law denounces and desires to put down." (1) 

Thus in the Coventry case that very distinguished judge, 
Mr. Justice Willes said: "When eating and drinking .takes 
the form of enticing people for the purpose of inducing them to 

(1) Brecon case, 2, O'M. Sc II., p, 44. 
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MoriMetta etai. change their minds, and to vote for the party to which they do 
^'•™** not belong, then it is corrupt and is forbidden ; until that arrives 
the mere fact of eating and drinking is not sufficient to make 
out corrupt treating." (1) 

Another learned judge, Mr. Justice Blackburn, has ob- 
served, " I have found that the notion has prevailed that for a 
candidat to give anything in the way of meat or drink was fatal 
to the election. That is a salutary notion and acts as protective 
machinery to the candidate, but I cannot lay down the law to 
the full extent that that goes ; but I can say that whenever a 
candidate or agent gives any meat or drink, he does what is 
imprudent ; because it becomes a question what the motive was 
in doing such a thing ; and if the fudge Jinds that the intention toas 
to influence and affect voters, it vacates the election ; (2) and in the 
same case, the same learned judge observed : " Does he do it 
corruptly — i.e. corruptly according to the intention of the statute, 
influencing such persons to give or refrain from giving their vote. 
That, added the learned judge, is the key note of the statute." i3; 

The second of the rules to which I have referred is that, 
although where a corrupt intention is clearly proved the 
quantity of meat of drink supplied is immaterial, yet, where 
there is room for doubt as to the intention of the person treating^ 
the degree and extent of the treating become of great importance. 

Thus, in the Wallingford case, judge Blackburn said :— 
" The statute does not say, or mean, that it shall depend upon the 
amount of drink ; the smallest quantity given with the intention 
will void the election. But, when we are considering, as a 
matter of fact, to see whether a sign of that intention does exist, 
we must, as a matter of common sense, see on what scale and to 
what extent it was done." (4) In the Bewdly case the same 
learned judge observed : " In all cases where there is any 
evidence to show that meat or drink has been given, it is a 
question of fact for the judge whether the intention is made out 
by the evidence, which in every individual case must stand upon 
its own grounds ; and although each individual case may be a 
mere feather's weight by itself, and so small that one would not 
act upon it, yet if there be a large number of slight cases they 



(1) Corentry casr, 1 0*M. A H., p. 106. 

(2) North Norfolk case, 1 0*M. ic H., p. 243. 

(3) V. also, 1 CM. A H., 25, CM. A H. 83 & 125. 
<:4) 1 O'M. A H., p. 59. 
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will together make a strong one; and consequently it mnst"****^***** 
always be a very important inquiry what was the scale, the 
amount, and the extent to which it was done." 

In the Staley bridge case (1) the same learned judge said : 
'* The question whether or no there is a corrupt giving of meat 
and drink, must like every other question of intention depend 
upon what was done, and to a great extent, the extent to which 
it was done, and the manner, and the way "—and in the Hastings 
case : (2) '* It always comes to be a matter of very great impor- 
tance, though not conclusive, to see the time when it was done — 
the extent to which it was done — and the manner in which it 
was done." 

The foregoing remarks of Mr. Justice Blaokbubn (in the 
Bewdly case) as to the importance of the extent and amount of 
treating, as a whole upon the interpretation of the intention of 
individual acts of treating, are referred to approvingly by Mr. 
Justice Fitzgerald in the Longford case. (8) 

With reference to the class of authorities last cited, it is to 
be observed that the whole of the liquor distributed during the 
election in question, and referred to in the evidence, (including 
what was given to a committee of about fifteen persons, sitting 
for the puri>oses of the election every Sunday evening during 
the election) cannot much have exceeded, if indeed it amounted 
to two gallons. 

I repeat what has been often said, and what cannot be too 
generally known, that all treating during an election is highly 
imprudent and dangerous, and that any quantity of liquor, how* 
ever small, given with a corrupt intention, is sufficient to annul 
an election. But when it is recollected that the proceedings 
which have been brought under our notice extend over a period 
of about three months, relate to a county containing some fifteen 
parishes, and to an election at which 2,562 votes were recorded, 
it seems to me that the quantity of liquor which appears to have 
been used during the election ought not, to say the least to be 
regarded by us as creating any presumption unfavorable to the 
respondent, when we come to the consideration of the particular 
acts of treating for which he is sought to be made liable. 



(1) 1 O'M. A H., p. 73. 

(2) 1 O'M. ft H., p. 220. 

(3) » O'M. k n., p. U. 
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M«fiswtto««ai. gj.^ fpjjg tyy^ Qf tjjg ^^igg Qf ]^^ l^y which I hare been 
^'"^ guided in this case is — that treating (not intended to influence 
the election,) to be a corrupt practice, under sections 257 and 248, 
must be treating " on account of the elector having voted or being 
about to vote." 

In order\that the stringent but valuable provisions of law 
contained in those sections may not bo frittered away, we must 
I think, hold — that the giving of meat or drink to an elector, 
on the nomination day, or day of voting, by a candidate ;or his 
agent) creates a presuniption against the candidate, ^nd calls for 
explanation, unless the attendant circumstances are sufficient to 
aflbrd such explanation. But we cannot go beyond this, however 
anxious we may be to enforce the law — and it seems to me im- 
possible to hold, as has been sometimes contended, but so far as 
I know, never decided, " that the mere fact of a candidate giving 
meat or drink to an elector on the nomination day, or day of 
voting, is a corrupt practice." The words of the law are, in 
eflfect, that the giving or causing to be given to any elector, on 
the nomination day, or day of voting, *' on account of such elector 
having voted or being about to vote^ any meat, drink or refresh- 
ment, shall be deemed an unlawful act" — and the offence, thus 
created, is made a corrupt practice, under section 248. 

It is obvious that the giving of meat or drink, by a can- 
didate to an elector on the day of voting, might, in the absence 
of any statutory provision, be a perfectly innocent act ; and it 
is equally obvious that whoro the law makes an act, in itst^li' 
innocent, illegal on account of the intention or motive which 
accompanies such act, it is as necessary to prove the intention 
or motive, which the law condemns, as it is to prove the actitself. 

Consequently, in a case such as the present, it is as necessary 
that the minds of the judges should be convinced of the meat or 
drink having been given on account of the elector having voted or 
being about to vote, as it is that they be convinced of the fact of 
the meat or drink having been given to an elector. 

The conviction in the minds of the judges may result from 
the unexplaim^d circumstances, or it may be produced by the 
evidence of witnesses ; but it must be produced in some way 
before there can be a condemnation. 

4th The fourth rule by which I have been guided in forming 
my opinion in this casr» is, that when it appears from the pro- 
ceedings generally, and more particularly /rowt the amount of the 
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expenditure^ fhat it was really intended tliat the election should ^**'^'f**f****'- 
be conducted in accordance with the letter and spirit of the law, ^•"•* 
the election should not be set aside on isolated acts of treatinjj, 
unless upon very conclusive evidence. 

In the King's Lynn case, Baron Martin observed : " This is 
the eighth petition which I have had to try, and I have uniformly 
acted upon this principle, and I will continue to act upon it, 
because I am satisfied that it is a right principle, that if a man 
honestly comes forward to contest a place, and is desirous to 
avoid bribery and treating, and every thing that would infringe 
upon the law, and if he does his very best to avoid it, and he is 
sought to be unseated by a mere isolated act, the evidence of that 
act should be cogent and beyond doubt." 

In a very recent case the foregoing observations of Baron 
Martin are referred to approvingly by Mr Justice Mellor, who 
himself said : "When it is evident that it was intended that an 
election should be honestly conducted, and when the expenditure 
shows that the parties contemplated o\\\y that which was honest and 
legitimate, I should require very conclusive evidence to induce 
me to declare it void " • 

In the present case it is indisputably established that Dr. 
Larue instructed his agents, and directed them to inform his 
supporters, that he could not allow expenditure of any kind to be 
made on his account. 

No one can read the evidence without being satisfied that 
the instructions so given were given with sincerity, and that 
they were so regarded by those to whom they were addressed — 
of this we have the best proof in the manner in which they 
generally were observed, and in the fact that the respondent 
has been able to come into court and declare that, to the best of 
his recollection, his personal expenses during the election 
amounted to $54 only, including his carter, board, and printing 
— " that he expended nothing else — not one cent — and that he 
did not pay, or promise to pay for anything else." 

Of the truth of the declaration thus made I entertain no 
doubt whatever, and I am satisfied that, after the election was 
over, no one of the respondent's supporters could legally, reason*- 
ably, or even plausibly, claim from him even one dollar on 
account of election expenses. 

I need hardly add that it would be very difficult indeed to 
believe that a candidate restricting his election expenses to $54 
could intend to carry the election by bribery or treating. 
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iiiMMt«#ai. Having thus explained my views as to the rules of law 
^^"^ applicable to cases such as the present, T come to the first of the 
three cases of treating above specially mentioned. It may be 
spoken of as the G-auvin case — that being the only one in which 
it appears that liquor was given at the defendant's house daring 
the election. 

After a Sunday meeting, at which the time from Mass until 
near Vespers had been taken up by electioneering speeches, Dr. 
Larue, the defendant, retired to his house accompanied or 
followed by some of the persons in his favor. Michel G-auvin, an 
active supporter of the defendant, seeing him go to a sideboard, 
in the adjoining room, and take a glass of beer, afterwards went to 
the same sideboard, and in the presence of Miss Larue, and with 
the knowledge of the defendant, gave to Messrs. Dubuc, Lapierre, 
Angers, Bourdreau, Faradis, and some others whose names are 
not given, a glass of beer each. 

The witnesses examined as to this part of the case are 
Michel*G-auvin, Jean Faradis and the defendant. Gauvin, who 
gave the beer, swears that those to whom it was given were 
persons whom he was in the habit of treating and who were in 
the habit of treating him. G-auvin further swears that he himself 
has been on the most friendly terms with the defendant for thirty 
years, and Faradis, the other witness, had availed himself of the 
services of the defendant as his family physician. 

It was, to say the le^ast, unfortunate that the defendant should 
have taken refreshment as he did on the occasion in question, so 
as to attract the notice of Gauvin, who was in the adjoining 
room — for having done so, it was hardly possible for the defen- 
dant to prevent his friends from following his example. The 
declaration of Gtkuvin '* c'est moi qui paye la traite '* (it's my 
treat) was very foolish, and the subterfuge by which it was fol- 
lowed, of letting G-auvin pay for the beer, gives a suspicious 
appearance to an act in itself imprudent. 

But there is a very wide difference between an imprudent 
act, even followed by a subterfuge, and a corrupt practice, and 
there is certainly no evidence of the latter in this instance. That 
two persons, one a patient and the other a friend of thirty years 
standing, after hearing electioneering speeches for some hours, 
should take a glass of beer in the defendant's house, affords no 
room for suspicion ; and, frwn the evidence adduced, there is no 
reason for supposing that the moderate refreshment given to the 
other persons present was not equally justifiable. 
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It is to be recollected that Gauvin swears that the persons MorisBette et ol 
who so received beer " etaient des filecteurs ouvertement d6- ^"'^^' 
clarfes pour le Dr. Larue." and that Dr. Larue swears that they 
were all his " amis personnels et poliiiques ; " and as showing the 
importance of this evidence, which is wholly uncontrauicted, I may 
refer to the following observations of Baron Martin in the Brad- 
ford case : " There must be some evil motive in it (that is in the 
giving of refreshments), and it must be done in order to be 
elected. But those (observed the learned judge) are negatived. 
It was not (the said) done in order to be elected, because it was 
known how all those men would vote. They were there because 
they were voters who had declared their intention to support 
the respondent. It is therefore idle to suppose that the meat and 
drink were given to induce them to vote. I think therefore 
(added the learned judge), that there is an absence of anything 
to satisfy me that it was done corruptly ; and in my judgment 
the doing of what was done, believing it to have been bona fide 
and honestly done, does not come within the meaning of the 17 
and 18 Vic. 102, sec, 4." (1) 

I may also refer to the observations of Mr. Justice Willes 
in the Bodmin case, in which after pointing out that according 
to the oath administered to the judge (who have to decide upon 
the lives and properties of others) they are allowed to receive 
from those having suits before them meat and drink, but only 
in the form of refreshment the learned judge, than whom it is 
universally admitted a higher authority cannot be cited, added : 
" The law allows those trivial matters, which occur from time 
to time and cannot be prevented, and which really do no mis- 
chief, except in the minds of the suspicious. No inference is to 
be drawn against a person who simply eats or drinks in the way 
of moderate refreshment." (2) 

This passage seems to me very applicable in the present 
case — for it would have been very difficult for the respondent to 
have prevented what occurred on the occasion in question, and 
it must be admitted that a glass of beer to each of a number of 
the respondent's supporters who had been listening to electio- 
neering oratory for some hours, cannot be regarded as exceed- 
ing moderate refreshment. 



(1) Bradford case, I O'M. & U., p. 39. 

(2) Bodmin case, I O'M. A H., p. 125. 
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ifofin'ew> et ai. J have spokeu of this case according to the evidence of 
^'"*- Gauvin, Paradis, and the defendant, the only witnesses who hare 
been examined in relation to it. The petitioners 'had the names 
of several others persons who were present on the occasion in 
question ; and as they did not examine them they cannot com- 
plain if we found our judgment upon the evidence of the wit- 
nesses whom they did examine, namely, the defendant, Grauvin 
and Paradis; and their evidence, as already shown, has no ten- 
dency to disclose any improper motive in connection with the 
glasses of beer so given by Crauvin ; and, therefore, in accor- 
dance with the authorities just cited, the charge now being 
considered must be rejected. 

I observe that Chief-Justice Richards is reported to have 
eaid in the Kingston case: il) "The general practice which, 
prevails here among classes of persons, many of whom are voters, 
of drinking in a friendly waj^ when they meet, would require 
strong evidence of a very profuse expenditure of money in drink- 
ing to induce a judge to say that it was corruptly done, so as to 
make it bribery, or come within the meaning of '• treating" as 
a corrupt practice at common law." 

The observations of the learned Chief-Justice are unfortun- 
ately as applicable in this Province as in Ontario, and are well 
deserving of consideration in all cases in which the character 
of the act of treating depends upon the intention of the person 
treating. 

Before leaving this branch of the case I may observe that 
it would have presented a much better appearance if the defen- 
dant had not allowed Gauvin to pay for the beer so given in the 
defendant's house. The fact of Gauvin having paid for the beer 
did not change the nature of the act of giving it to the electors. 
It does however show that the defendant had doubts as to 
the legality of the act. But as lawyers, as well on the Bench as 
at the Bar, differ frequently as to whether certain facts consti- 
tute corrupt treating, it is not extraordinary that the defendant, 
w^ho is not a lawyer, wished that the treating in question should 
be by Gauvin rather than by himself. 

I shall next consider the Marcotte charge, the facts of which 
are as follows : On ihe day of voting a number of persons, several 
of whom were electors, were at tlie house of Elzear Mar.cotte, an 



(J) KLagstoB case, Canada Law Journal, vol. 11, p. 23. 
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active supporter of the defendant, and for whose acts as an agent ^^^"•'^® •'**'- 
I think the defendant must be held responsible. ^^''®" 

Fonr of these persons were voters, and appear ta have voted ; 
namely, Piejre Poulin, John Gilpin. Hopper White and Isidore 
Hardy. 

One of them, namely Pierre Poulin^ dined with Marcotte 
and took a glass of liquor before his dinner, the other three had 
a glass of liquor each. It also appears that two other persons 
not being electors, namely, Pierre Plante, a cousin of Marcotte'* 
and Alfred Morissette, had a glass of liquor each, at Marcotte's, 
the same day. 

The above-mentioned facts being proved, it becomes neces- 
sary to inquire whether the dinner given to Poulin, and the 
glasses of liquor given to the three others, Gilpin, TVhite, and 
Hardy, on the day of voting, w^ere so given *^on account of their 
having voted, or being about to vote, " so as to subject the defen- 
dant to the loss of his seat under section 257. 

The w^itnesses referred to as praving the charge in question 
are Marcotte himself, and the said Poulin and Hardy. Marcotte, 
it appears, is a baker and dealer in flour. 

The evidence shows that he is a hospitable man, and in the 
habit of treating hi& friends and customers. Marcotte says, two 
of the persons treated by him were his cousins. He also says : 
" John Gilpin, Hopper White et Poulin sent des gens que je 
connais bien. Je suis dans Thabitude de faire des affaires avec 
eux." In another place, he says : " C'etaient de mes amis que 
j'avais Thabitude de traiter. Ce que j*ai fait ce jour-la n'avait 
aucun rapport, aucun trait a Tclection ou avec leur vote.'' 

Pierre Poulin, the person who dined with Marcotte, is one 
of the other two witnesses referred to by the petitioners, a& 
proving this part of the ease. 

" J'ai eu occasion de rencontrer M. Marcotte durant la der- 
niere election^ et il m'a parle d'election. II via pas essayi de voir 
sifHais pour un candidal ou pour t autre. II n'a pas essayi de me 
Jnire voter pour un candidal en particulier. Pendant Telection M. 
Marcotte est venu chez moi et nous avons parl6 d'election. II 
est venu chez moi deux fois le soir a la brunanle ; je n'ai pas 
remarque quelle heure il etait. Cette fois-la nous avons parle de 
differentes choses ; je ne suis pas capable de vous dire tout ce 
dont nous avons parle ; on a parle d'affaires d election et d'aulre^ 
choses. Quand M. Marcotte est venu chez moi le soir, il n'avait 
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MoriiMttAdaLpj^ de boisson arec ltd dans sa voitxire. Pai pris de la boisflon 
^*™*' chez M. Marcotte darant relection comme k TordinaiTe quand 
j'avais affaire chez loi. Chaque fois que 9a e'est adonn^ d'en 
prendre chez Ini quand j Y suis all6, j'en ai pris. Je vais acheter 
de la farine et dn grueau et da son chez M. Marcotte. Pendant 
rslection j'ai din6 une fois chez M. Marcotte, et c'etait le jonr de 
la votation. Je crois que qnelqn'nn a part moi a dine chez M. 
Marcotte ce jonr-li. Je ne me rappelle pas de ceux qui ont dinfe* 
chez iui ce jour-l& ; il y en a plusieurs qui ont din6, ni cinq ni 
six, mais deux ou trois seulement. Nous n'avons pas bn en 
dlnant, mais nous avons ^ris quelque chose avant le diner. Jai 
pris un coup avant de manger, et il est bien probable que \es 
autres en ont aussi pris. Pendant le diner on a parle de diff6- 
rentes affaires, de I'election comme d'autres choses. Chaque fois 
que je vais acheter de la farine et du son chez M. Marcotte il 
ne me donne pas un repas ou un coup pour rien. Chaque fois 
que j'y vais et qu'il veut me faire une politesse, il me la fait, et 
fa arrive souvent. Je ne dine pas chez Iui chaque fois que je 
vais chez Iui, car je me pensionne ces fois-la comme j'ai I'habi- 
tude de le faire dans d'autres temps. Je dois quelque chose a 
M. Marcotte ; il ne m'a pas parl6 de ce que je Iui devais durant 
la derniere election. 

Transquestionni, — II y a longtemps que je connais M. Mar- 
cotte et que je fais affaires avec Iui. Je suis dans Thabitude de 
prendre un coup chez Iui de temps a autre que j'y vais ; quand 
je m'adonne a Theure des repas je prends quelque chose avec 
Iui. Cejour-ldje me suis trouvi a Fheure du repas. II n'y a pas 
eu plus cette fois-li que dans aucun autre temps ou je me suis 
trouvfe chez Iui a Theure des repas. Je ne saurais dire s'il y a 
plus pour los autres, parceque je ne me trouvais pas la 
lorsque les autres s'y sont trouves. M. Marcotte ne m'a jamais 
offert a manger ou a boire pour mon vote ; il ne m'a jamais 
donne cela pour mon vote ; je ne pense pas qu'il m'ait donn^ 
cela pour influencer mon vote, et j'aurais pris cela pour une 
insulte s'il Tavait fait. M. Marcotte a toujours coutume de me 
traiter. Je ne sais pas s'il me considere comme un ami. J^ai eu 
connaissance qu'une fois le Docteur Larue a defendu a M. Mar- 
cotte de ne rien offrir a son nom ni au sien, parce que la loi 
defendait strictement les d6pense8 qui pouvaient se faire poor 
les elections dans les temps passes ; M. le Docteur Lame a dit 
cela a M. Marcotte quelque temps avant T^lection, pendant la 
cabale. " 
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According to the evidence of this witness, which appeared to ^'^"^'^ •* «*• 
me to be given with candour and which perfectly agrees with ^*"** 
that of Marcotte, and is not in any way contradicted or impugned, 
the witness Ponlin, a customer of Marcotte*B, in the habit of 
being treated by him and dining at his table, on the day of 
voting, without any previous invitation, happened to be at Mar- 
cotte's d Fheure du repus ; and under those circumstances was 
asked by Marcotte to join him at dinner, and did sa In what 
thus occurred I cannot see any thing wrong. Indeed, I do not 
see how Marcotte could have done otherwise without violating 
the rules of reasonable hospitality, and I do not think that the 
law requires violation of those rules. It is to be recollected that 
although this witness says: ^Je ne dine pas chez lui chaque 
fois que je vais chez lui^ ; yet that he also says *' quand je m'a- 
donne k Theure des repas je prends quelque chose chez lui." 
John Gilpin and Hopper White, two of the persons who received 
a glass of liquor from Marcotte, have not been examined ; but, 
as already mentioned, Marcotte swears positively that they were 
friends and customers of his, whom he was in the habit of treat- 
ing, that they came to his house whilst he was at table and that 
the liquor which he so gave them was not in any wav on account 
of the election, '* n'avait aucun rapport ni aucun trait avec I'^lec- 
tion, ni avec leur vote.^ No attempt has been made to con- 
tradict the evidence thus given by this witness, either by the 
examination of Grilpin, or White, or otherwise, and upon the 
evidence thus submitted I think the drink given to G-ilpin and 
White must be viewed in the same light as the dinner to Boulin. 
Then as regards Isidore Hardy, he admits without hesitation 
that Marcotte gave him a glass of liquor on the day of voting, 
but he also tells us that he is a friend of Marcotte's ; and being 
on terms of intimacy with him, he goes frequently to his house. 

It also appears that the witness Hardy is a cousin of Ma- 
dame Marcotte ; and that he was accompanied by Pierre Flante, 
a cousin of Mr. Marcotte, when he went into the house of the 
latter on the occasion in question. 

In his cross-examination, this witness says : ^' Je ne suis pas 
all6 la pour voir M. et Madame Marcotte. M. Marcotte ne 
demeure pas dans la m£me paroisse que moi. Ge verre de bois- 
son ne m'a pas 6t6 donn6 pour mon vote, ni par rapport k I'Slec- 
tion. J'avais vot6 lorsque le verre de boisson m*a 6t6 donn6. 
Je ne pense pas que ce verre de boisson m'ait 6jt6 dojxjx^ jpour 

88 
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MoiisMttae«ai.jj^Qi^ vote ni par rapport k Telection. Je suis eatre chez M. 
^'^*^' Marcotte avec Tautre cousin de ce monsieur. Le nom de cet 
autre cousin de M. Marcotte est Pierre Flante." 

This witness, who seemed to me a respectable man, and 
who gives his evidence with fairness, says, in effect, that he 
regarded the glass which he so received from Marcotte as a mere 
act of i>oliteness, such as is usual. 

My brother Gabon has just said that a person named Le- 
febvre dined and received a glass of liquor at Marcotte's on the 
day of voting. I have not now the evidence before me ; and 
therefore can only say that I did not, in my notes, refer to the 
evidence respecting Lefebvre, as I thought it plain that that part 
of the charge was not legally proved ; and, unless I am altogether < 
mistaken, it will be found that such is the case. (1) 

In considering the evidence as to this branch of the case, it 
is proper to bear in mind that the treating at Marcotte's is the 
only treating which is alleged to have taken place in the whole 
of the county of Fortneuf on the day of nomination, or the day 
of voting; and when it is borne in mind that a great number of 
persons must necessarily be absent from their homes on that ^ 
day, and that Marcotte is a person engaged in trade, and of 
known hospitality — I cannot say — considering always that ikert 
was but one case of the kind — that I think there was anything 
very suspicious in six or seven persons having obtained moderate 
refreshment at his house on the occasion in question. 

As bearing upon the charge now being considered, I may 
refer to the observations of Baron Martin, in the Salford case, 
cited by me in the Quebec-East case, and which have been 
referred to approvingly on several occasions ; they are as fol- 
lows : — 

" I think it but right that when there is no general bribery, 
no general treating, no general undue influence, but the bribery 



(I) The eTidenoe nipeotiDg Lefebrre haying dinedi Ae., at Marootie's, it aa foUowi :— 
Alfkvd MorrliMtto layi— " Je pmm qu'il a 6U doim< un Terre de boiston 4 M. LefebTn le jov 
de la ToUtion ohei Maroottep eDtre onie benrei i midi, et peat-«tre apidi. M. Lafbhrre a, je 
oroii, din^ ohes M. Marootte ee Jour-li." Marcotte being brought up to contr .diet thi« erid- 
enee, laid : " Je eonnaii nn nomm6 F^lix LefebTre, de Portnenf ; je ne Ini ai paa doon^ h 
boire le Jour de la Totation, et 11 n'a pai eu 4 boire ohesmol 4 ma oonnabiaDoe oe Jonr-U; ii 
n'a pas en k manger ehen mo% k ma oonnaiisanoe oe Jonr-U/' The petitionen deeland tbcy 
had no queitloni to put this witneis, and did not examine Lefebrre. I therefofe thought, and 
•till think, that the charge respeeting LefebTre cannot be considered prored. 
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and the treating and the undue influence which are reued upon ^ 
are what may be called isolated acts, and the separate acts of the 
persons connected with the election, I think, before an election 
can be set aside, these acts ought to be proved to the entire satis- 
faction of the judge who is to decide Here the judge is put 

in the i)Osition of a jury ; and I think, with regard to matters of 
fact, he ought to act in the way he believes an honest and upright 
jury would act. In my judgment he ought not to act upon 
surmise or suspicion, or because he may possibly have in his 
mind that there has occurred something that was wrong at the 
election. He ought to require evidence, and the material facts 
proved to him satisfactorily and beyond reasonable doubt .^' 

In the present case, acting as the law compels me to do, not 
only as a judge, but a Jury, I can not only positively, but unhe- 
sitatingly affirm that, in my opinion, it is not proved beyond reap> 
sonable doubt that the refreshments in question were given 
" on account of the persons who received them having voted, or 
being about to vote." On the contrary it seems to me that there 
is a very considerable preponderance of evidence the other way ; 
and therefore I am of opinion that this charge also must be re- 
jected. (I) 

I now come to the charge mainly relied on by the peti- 
tioners, the Bourg-Louis case of treating ; and I gave the facts 
in the words of William Williamson, who was examined by the 
petitioners, as their first witness on this subject. This witne88> 
who was of the same party as the petitioners, says : " I attended 
a meeting convened by the defendant, on the sixteenth day of 
May, 1875. Dr. Larue on that occasion addressed the meeting. 
There were about 25 or 30 people present at that meeting, and 
most of them were electors, There was some liquor drunk 
there ; it was given by Mr. Larue, the defendant ; it was 
drunk openly at the meeting. More liquor was asked for, and 



(1) My brother CasoIT has r«ferrad to my Jadgment In the Qaebeo-Baet owe, reipeoting 
the treating by Alfred Terreaa. In that case Terreau admitted that, on the day of voting, 
be treated a confliderable number of electors, whom he had taken to the poll. I therefore 
think that the etidenoe in that ease Was stronger against Terreaa than it is in this case 
against Marcotte. Bat be that as it may ; as, in the Qaebeo-Bast case, I expreiily said " t 
do not deem it necessary to determine Whether the treating by him (Terreaa) was anlawfal," 
and did not attempt to decide that qaestion, I really cannot understand how my observation 
<* It is not by any means certain that he (Terreaa) did not treat on aceouni of their having 
ifoud," oan be deemed opposed to the Jadgment we are now about to render. 
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jttaeiai. jji-. Lame said he iad given one bottle of liquor, and he 
^*"™* thought that was quite enough. 1 saw Mr. Larue give paper 
money to Cyrille Soulard, who went to SoL Darbyson's with 
it, and returned with the bottle of whiskey of which I have 
already spoken. There was no disturbance or trouble at the 
meeting when that liquor was asked for. There would not hare 
been any trouble had the liquor not been given.^ And in his 
cross examination, he says : ^^ The defendant came there to 
address the meeting ; it was a wet and cold day ; the men wanted 
to be treated ; they csame there from church ; had waited fdr 
Mr. Larue's arrival^ and most certainly expected to have a drop 
before leaving, and saw no harm in it, as it could by no possibility 
purchase our votes. The defendant in addressing the meeting 
said that he expected the majority of the meeting was in favor 
of Mr. Collet, and that he expected they would continue so ; and 
most of them did continue so. I know of no one present at the 
meeting who did not continue in favor of Mr. Collet. The liqnor 
. was not asked for to ohange their votes ; it was asked as a matter 
of politeness and given as such ; at least that was the appearance 
of the thing at the time ; we dealt politely with Mr. Larue, and 
he did the same towards us ; and it was in that way, as a matter 
of politeness, that I took it myself.'^ (1) 

Robert Gray, the person at whose house the liquor was 
given, who, also, was opposed to the defendant, is the second 
witness examined by the petitioners. He confirms the evidence 
of Williamson in all respects as to the giving of the whiskey. 

The third witness examined by the petitioners, as to the 
charge now being considered, is Matthew Smith, who asked for 
the liquor. He also confirms what the other witnesses say, and 



(1) My brother Cabuh has explained what, aodbrding to his riew, waa the motire, of Dr. 
Larae in giring the bottle of whitkey in question. According to that explanation, ss I 
understand it, Dr. Larue thought that if he failed in obtaining a hearing; his failure ironld 
be regarded as oTidenoe of a want of infloenoe and popularly ; and would thus be iqjarioos 
to his oause in other parts of his county. It may be so ; but I confess the supposed motifv 
would not have presented itself to my mind ; and, so far as I can recollect, it does not seeat 
to haTe presented itself to the mind of any one of the witnesses examined by the petitionen : 
certainly it is not cTen hinted at in their sble factum. They say, in effect, Br. Laroel con* 
duct was corrupt, because he intended to influence the votes of the electors to whom the 
liquor vxu given ; and, now that the charge in that form is disproved, he is told in effeet, 
that his conduct was corrupt, because ho gave the liquor to avoid a loss of prestige and popu- 
larity among the electors to whom the liquor ica« noi given. 
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closes his examination in chief with these words : " We all gotM«*«~«*«<«^ 

our goods from Mr. Collet, (the unsuccessful candidate), and Mr. ^*'™^ 

Larue did not expect to get any votes then, that is from those 

who were present. " In his cross-examination, he says ; " There 

were about ten persons present at that meeting. Mr. Larue told 

us thatj although he expected to get no votes from us, he had convened 

that meeting, and had come to show us that he wished to deal with 

us in the same way as with the other parishes in the county. These 

were about the first things he said, and they were said in the 

kitchen. It was upon this that / told him it was a wet dap and 

that he had better treat the bops. 1 did not tell him that it would 

not be much and that it would not influence our votes ; although 

I knew at the time that it did not and could not influence our 

votes. I did not ask for the liquor for the purpose of influencing 

our votes, and he would be a very poor man who would be 

influenced in his vote by a glass of liquor. I asked it to be given 

as I would ask you^ if you came up to our place to get votes ; it 

is the custom in our place to ask persons coming for votes to 

treat." 

Three other witnesses were examined by the petitioners as 
to this part of this case, and with respect to their evidence, it is 
8a£BLcient to observe that it substantially agrees with the state- 
ments of the witnesses from whose evidence 1 have given extracts- 

I rfiall now state my view of the facts, as proved^ and it is 
simply this : that the defendant bei ng anxious to address the 
electors of Bourg-Louis, a part of the county at a considerable 
distance from his residence, requested them to meet him at the 
house of one Gray. A number of electors, upon whose sympathy 
the defendant had no claim, either on the ground of nationality, 
religion or political opinions, acceded to his invitation ; and 
although the day was Wet and disagreeable, went to meet him 
at Grray's, and waited for him a considerable time. On his arrival 
he attempted to address them, but some of them, with question- 
able taste, importuned him for liquor. After some pressure on 
their part, and hesitation on his, he gave them a bottle of whiskey, 
that being not a glass for each. He then addressed them, and 
ui>on a request being made for more liquor he peremptorily re- 
fused to comply with it. 

The pcjtitioners contend that this is a perfectly clear case of 
corrupt treating, and in support of this view ask, would the res- 
pondent have acted^ in the same way on any other occasion ? 
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MorisBette Hat Tij^jg^ J think, Is a perfectly fair way of putting the qneBtion. But 
Ltfue. J cannot answer it as the petitioners think it ought to be ans- 
wered. On the contrary^ it appears to me reasonable to presume 
that if Dr. Larue had at any other time asked the same persons 
to meet him, for any other purpose, either of business or of plea- 
sure ; and if they having, on a wet and disagreeable day, come 
to meet him, and having waited for him, had requested a drink, 
that he could not, in accordance with the ordinary rules of 
society, or reasonably, refuse them any moderate refreshment 
within reach. Had the defendant been there for any other pur- 
pose, I would have thought what he did in all respects unobjec- 
tionable. But as he was there for his election, I think the giv- 
ing of liquor was an imprudent and dangerous act. But there 
is a very essential difference between a dangerous and impru- 
dent act and a corrupt practice. The giving of the bottle of 
whiskey was quite unpremeditated on the part of the respondent; 
il was given in the presence and at the request, not of his own 
supporters, but of the supporters of his opposant, with whom the 
defendant knew the persons present were in the habit of dealing. 
When we bear in mind that the persons treated were free- 
holders, who certainly had the appearance of comfortabl^ farmers, 
it seems to me impossible to believe that the defendant could 
have supposed that by giving to each of them less than a penny 
worth of liquor, he could influence their votes at an election to 
take place — it is important to observe — some days afterwards ; 
nor can I believe that, if the defendant had thought it possible 
to do so, he would have dared to make the attempt, knowing as 
he did that he was watched by a body of men hostile to him 
and friendly to his antagonist. 

It therefore seems to me that the circumstances, even consi- 
* dered by themselves, repel the idea of a corrupt motive, and 
disclose a reasonable cause for the giving of the liquor. 

But when the circumstances of the case are considered in 
connection with the testimony of the witnesses examined by the 
petitioners, this charge, I must say, seems to me free from diffi* 
culty. 

Dr. Larue has positively sworn that the bottle of whiskey 
was not given with any idea of influencing the votes of the per- 
sons to whom it was given ; and it may here be incidentally ob- 
served that he has, upon his oath, in equally strong terms, denied 
any intention of corruption with respect to the &auvin treat. 



SUPERIOR COURT. 287 

In weighing these very important statements of the defen- MorfMetie ei at 
dant, we must bear in mind that we are to be guided, not by ^'•"•* 
our civil code (which although it allows a party in a suit to be 
examined as a witness, declares that his evidence shall not avail 
in his own favor) but by the rules of evidence of the law of 
England; and that, according to those rules, the evidence of the 
defendant, subject of course to the ordinary rules respecting the 
appreciation of testimony, is to be received as well in his own 
favor as against him — and it will be found that in the United 
Kingdom, as also in Ontario in election cases, very great weight 
is given, and I think is most properly given, to the declaration 
upon oath of the sitting member. It is true that he must be re- 
,garded as an interested party, but on the other hand, it is to be 
presumed so long as he holds the seat that a majority of the 
electors of the constituency have declared him worthy of their 
highest confidence. (1) 

I do not however deem it necesary to dwell upon the evi- 
dence given by the defendant in this cause, however important 
it may be ; because the petitioners have proved by witnesses, 
selected by themselves from a considerable number of their own 
party, that there is no reason whatever for supposing that the 
liquor in question was given with any corrupt motive. 

It will be recollected that Williamson, the first witness exa- 
mined by the petitioners, has said : " the liquor was not asked to 
change ihieir votes — it was asked as a matter of politeness and 
given as such — at least that was the appearance of the thing at 
the time. We dealt politely with Mr. Larue, and he did the 
same towards us ; and it was in that way, as a matter of polite- 
ness, that I took it myself" ; also, that Matthew Smith, who asked 
for the liquor, says he considered the giving of it " a matter of 
courtesy, after it had been asked for in the way it had been 
asked for, never thinking there was any harm in it ; " and that Mat- 
thew John Smith also a supporter of the unsuccessful candidate, 
says : " The fact is that we had come there to meet the Doctor. 
It was a wet and cold night, and we wanted to have a treat and 
enough to make us merry if we could get it. The liquor was 
asked for as a matter of politeness ; we behaved politely with him, 
and we wanted him to be the same with us, and that was the 
way the liquor was asked for and given." 



(1) Qaebee Cod. Blec. Aot., seo. 66. 



2^8 SUPERIOR COURT. 

itoiMstta «f 07. J ^ j^j^ quite understand that if these witnesses had been snp- 
^"•"•^ porters of the respondent, their evidence ought to be received 
with caution, even if adduced by the petitioners. But when I 
recollect that these persons were not only staunch supporters of 
the unsuccessful candidate, but are, to a certain extent, nndeT 
his influence, he being the merchant supplying them with the 
goods they require ; when I also bear in mind that these wit- 
nesses were selected, it is to be presumed on account of their 
intelligence and veracity, by the petitioners, from about fifteen 
persons of their own party, I am, I must say, at a loss to unders- 
tand how it can be supposed that the defendant is not intitled 
to have the full benefit of the evidence just adverted to ; and if 
he is to have that benefit, then it seems to me impossible to de- 
clare, in direct opposition to the evidence so adduced, that the 
defendant, on the occasion in question, was influenced by a cor- 
rupt motive ; to do so would be, it seems to me, in effect to set 
aside the evidence adduced by the petitioners, and then to give 
them a judgment contrary to that evidence and based upon 
mere suspicions of our own. 

Having thus summarized the evidence upon which the 
charge now being considered rests, I shall next proceed to con- 
sider the cases cited in relation to it. 

All these cases are interesting as regards the principles they 
lay down, and I have already in chat respect referred to most of 
them in my opening remarks, so far as I deem it necessary. 

The English cases cited are thirteen in number. In eight 
(1) of them I find the defendant was declared duly elected, and 
in one of them the defendant was unseated on the ground of in- 
timidation. (2) It is therefore unnecessary to refer upon the pre- 
sent occasion to the facts proved in those nine cases. In four 
of the cases cited, however, the election was set aside on the 
ground of corrupt treating ; and I propose to refer very briefly 
to the facts proved in those cases, namely, the Hereford case— 
the Westbury case — the Stroud case — tiie Mallow case. My 
object in doing so being to show how little they resemble the 
case before us. 

In the Hereford case " it appeared that a breakfast was given 
by one Harrison, (proved to be an agent of the respondent} on 



(1) WaUingford, 1 CM. Sc H., p. 58 ; Bewdley, p. 16; Litohfield» p. 25; Bradford, p. 38; 
SUleybridge, p. 72 ; N. Norfolk, p. 239 ; Limerick, p. 261 ; Gairiokfergaa, p. 266. 

(2) Weatburj, 1 O'M. A H., p. 50. 
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the morning of polling day, to which anyone who liked was'**'*"^^**** 
invited to come and have drink ; and Tehicles were also provided 
at Harrison's house, in which the people who came there were 
carried to the poll. It was proved that all was done for ike 
purpose cf influencing the election." (1) 

Under these circumstances the election waa held null ; and 
indeed there could not have been any other result. 

In the Stroud case the report says : " It was proved that 
corrupt treating had been committed by several persons who 
were undeniably agents for the respondent, who therefore de- 
clined to uphold further the validity of the election." (2) 

The details of the treating are not given in the report by 
O'Mally and Hardcastle ; but by the election judgments, published 
by the order of the House of Oommons, it appears that Baron 
Bbamwell reported to the Speaker '* that on and before the day 
of the election, beer, bread and cheese, tea, coffee, and meat were 
provided for and given to voters ; and that these were consumed 
by a large number of voters and others." (3) 

In the Poole case, one case of bribery was proved ; and it 
was also proved that corrupt treating had been committed by 
several persons, who6e agency was not disputed." 

In this case also, O'Mally and Hardcastle have not thought 
it necessary to give the details of the treating ; but I find by the 
Parliamentary report, that immediately after the election, no less 
than twelve hogsheads of beer were ordered from different pub- 
licans ; and Mr. Justice G-bove held that this was done in 
pursuance of a previous understanding that it should be done. (4) 
In the Mallow case, 2nd O'M. & H , p. 18—" The expense 
agent for the respondent gave orders to twenty-two publicans to 
distribute gratis a considerable quantity of porter, tea, sugar and 
bread ; (the report say6)*all these publicans voted for the respon«> 
dent, although several of them had previously signed a requi.. 
sition to the unsuccessful candidate t9 come forward, and the 
election was, in consequence, it does seem to me, very properly 
set aside." 

In the Charlevoix case, 40 gallons of spirits were brought 
into the county for the purposes of the election, not by or with 



(1) lit O'H. k U., Henford ease, p. 195. 

(2) 2iid O'H. A H., p. 107. 

(3) Page 143 of the PariiamenUry Report, Stroud oa 
<4) 137 of Parliamentarw Report, Poole caee. 
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xoriMettte*ai.^Q knowledge of the candidate, but by person's for wRose con- 
Lftnw. d^ct, by law, he was responsible. 

Reference is also made in the factams to the Montmagny 
case, in which it is said the majority of the Court "a consider^ 
comme corrupt treating le fait par le Notaire Beaubien d'avoir 
log§ et nourri chez Ini un felecteur qu'il avait envoy§ chercher 
pour voter." 

This, the Montmagny case, to which I have already alluded 
(and in which it is to be recollected the Court was divided), differs 
from the' present case, at least in this respect, that as to the charge 
now being considered we have the evidence of four witnesses^ 
selected by and friendly to the petitioners and hostile to the 
defendant, disproving the charge of corruption ; whereas it does 
not appear, from the observations of any of the judges, that there 
was any such evidence in the Montmagny case. 

I have nbw adverted to each of the cases cited by the 
learned counsel for the i>etitioners. No one who knows him will 
think it at all probable that he has omitted any case which could 
be cited with advantage to his clients I certainly have not been 
able to find any, and I think that the brief references which I 
have made to the facts of those cases are sufficient to show that 
no one of them, excepting the Montmagny case,- bears any ana- 
logy to the charge now under consideration ; and that in the 
Montmagny case the evidence seems to have been essentially 
different from that upon which we have now to adjudicate. It 
may however be said that although the judgment we are about 
to render may not be opposed to any English decision, yet that 
it contrasts strangely with the judgments of the Ontario Courts, 
in the North Wentworth (1) and South Essex cases. (2) 

But it will be found that we have no provision in our law 
analogous to that und^r which the two cases j^ust mentioned 
were decided. 

By the Ontario Act, 82 Vic, c. 21, p. 66, it is declared—" That 
every hotel, tavern and shop in which spirituous or fermented 
liquors, or drinks, are ordinarily sold, shall be closed during^ the 
day appointed for polling, in the wards or municipalities in 
which the polls are held ; and no spirituous or fermented liquors, 
or drinks, shall be sold or given to any person within the limits 



(i) 11 U. C. L. J., p. 196 and 296^ 
(2) 4 U. C. L. J., p. 247. 



8TJPERI0R COURT. 291 

of ^ch manicipality during the said period, under a penalty of ^^^'^■■•j*® **^ 
$100 in every such case." And any violation, during the hours ^^'**' 
appointed for polling, of the provision of law just cited, is by the 
36 Vic. cap. 2, made a corrupt practice ; the committing of which, 
by any candidate, or his agent, has the effect of defeating the 
election* 

Here it is all important to observe that by the Ontario sta- 
tute the acts declared illegal are made corrupt practices, as 
remarked by Mr. Justice Bueton (1) in the North "Went worth 
case, " without reference to the intent or motive " by which they 
are accompanied ; and it is this which constitutes the essential 
difference between the Ontario statutes already cited and our 
own law respecting treating. 

In the South Essex case, it appears that the tavern of one 
Lovelace was not closed during polling hours, as the statute 
requires ; and Chancellor Spragge held that the partaking by 
one Wigle, an agent of the Respondent, "of a treat given by 
James McQueen, during jwUing hours, in Lovelace^s tavern^ was 
a corrupt act within the statute." 

In the North Wentworth case, Chief Justice Drapeb, who 
tried the petition, observed " now it is not disputed that the 
66th section (above quoted) was entirely set at naught in both 
particulars. Davidson's hotel was not kept closed during the day 
appointed for polling, and whiskey and beer were both sold and 
given in that hotel within the limits of Carlisle." In the same 
case, when before the Court of Appeals, Chief Justice Hag- 
GARTT said : ** Davidson's tavern was open for the sale of liquor 
during polling hours, although the form of closing the bar was 
observed. This was a direct violation of the statute." And 
farther on, in his judgment, the learned Chief Justice observed 
" the sale of liquors at the taverns, during polling hours, is 
declared to be a corrupt practice. The tavern-keeper, the 
offender against the law, is not shewn to be the candidate's agent. 
But the moment we find him drinking at the offending tavern^ 
knowing perfectly well that it ought to hav« been closed instead 
of being open, then it is beyond my comprehension how I can 
place such a construction on the words as to hold that the cor- 
rupt practice was not committed with his knowledge and full 



0) UU.C.L. J,p.2W, 
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KorisMtte «««'• privity and conBent ;" and accordingly, the respondent in both 
Lwue. cases lost his seat. 

No one who reads the reports in these cases can fail to see 
that there is, as I have already stated, an essential difference 
between the statutes under which they were rendered and our 
own laws on the same subject. The Ontario Legislature have 
declared certain acts shall be corrupt practices, as observed by 
Judge Burton, '' without reference as to the intent or motived Our 
Legislature have passed no such enactment, and have condemn- 
ed treating, not generally, and under all circumstances, but only 
when " corrupt or on account of an elector having voted, or 
being about to vote." The Ontario judges have obeyed the law 
of Ontario, by punishing the acts prohibited irrespective of ih 
intenVor motive of the person by whom they were committed. We 
obey our own law, but we do so by considering the acts of 
treating complained of in connection with the reasons and mo- 
tives which led them, and the intent which accompanied them. 

In considering the Ontario decisions just referred to, it is 
proper to recollect that several members of the Ontario Bench 
seemed to think that the enactment they had to enforce 
went further than the Legislature probably intended. Judge 
BuETON, on the appeal in the North Wentworth case, says: 
" The Legislature probably never contemplated the occur- 
rence of such a case as the present ; and it is not unreasonable 
to assxune that, had their intention been drawn to it, they would 
not have visited such an infraction of the provisions of the 
Statutes with the same penalties that are aimed at the more 
grave and disreputable offenses of bribery, intimidation, and 
corrupt practices of thaty nature." — (11 U. 0. L. J., p. 298.) 

And Ohief Justice Haggartt, in the same case, after expres- 
sing an opinion to the same effect, added : " It is for the Legis- 
• lature to deal with these cases." (1) 

Before closing these observations, I desire to refer to a ques- 
tion which is asked in the factums of the petitioners, and which 
was just repeated as being of importance, viz : *' S'il est permit a 
un candidat de donner une bouteille de whiskey, dans le but de 



(1) The Uw on thla subject in Ontario, ainoe the rendering of the Jndgmenta leat referred 
to, has been oonBiderably modified by the Ontario Statute, 30 Vio., o. 10, not only ai reg«r<i« 
future eleotiouB, but as regards Judgments rendered before tho passing of that law. 
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faire plaisir k des felectenrs, et de les rendre plus sympathiques, MorisBewe et ai. 
pourquoi ne pourrait-il pas donner 20 bouteilles et plus." ^*~®- 

The answer to this question is to be found in the authorities 
already cited, establishing that— upon the question as to whether 
there was a corrupt intention — the extent of the treating is of 
great importance ; and more particularly in the observations of 
Mr. Justice Blacburn that " although each individual cise may 
be a feather's weight by itself, and so small that one would not 
act upon it, yet if there is a large number of slight cases they 
will together make a strong one." 

I also desire to advert to the assertion in the factum of the 
petitioners, which has also been repeated to-day, that a judgment 
confirming the defendant in his seat would tend to reproduce 
the evils which it was the object of the law to repress. 

I answer, that the highest duty of a judge is to render judg- 
ment in accordance with the evidence ; that the evidence in this 
case doe«i not prove that the treating by Marcotte was " on ac- 
count of the persons treated having voted or being about to vote'' ; and 
that the evidence disproves any corrupt intention, in relation to 
the acts of treating by the defendant ; that therefore the defen- 
dant is entitled to a judgment in his favor ; and that the render- 
ing of a judgment that would be injust to him, or to any private 
individual, could not be of any advantage to the public. But it is 
also to be observed that it does not appear that, during the elec- 
tion contest upon which we are now called to decide, even a 
single house was opened for the entertainment of electors. It \ 

does not appear that any one man was drunk ; nor even that an 
angry word was spoken during the election — and there is no 
reason to suppose, and indeed it is not even suggested, that a 
single vote was influenced by the isolated acts of tr.^ating of 
which the petititioners complain. When in addition to these con- 
siderations we bear in mind the indisputable honesty of the de- 
fendant's intentions — of which he gave the best proof by restrict- 
ing his expenditure to the moderate sum of $54 — it seems to me 
that the judgment we propose to render cannot reasonably be re- 
garded as tending to reproduce the evils which it was the object 
of the law to repress — and on the contrary that a judgment 
unseating and disqualifying a member who acted as the defen- 
dant did, would be contrary not only to the letter, but to the 
spirit of the law, and could not fail to be regarded by the bar 
and the public as a very grave miscarriage of justice. 
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xoxi«Mtt« ft ah The case, I admit, may not in all respects be free from diffi- 
LariM. culty, but after giving to it, as I certainly have done, the best 
consideration in my power, I am thoroughly convinced that the 
judgment we are about to render confirms in the seat to which 
he is lawfully entitled an honorable man who, although he 
made some errors, was really anxious to obey the law. 

At the same time, as imprudent, although not corrupt, acts 
of treating have been proved against the defendant, and as at- 
tempts were made to disguise those acts, I think they must be 
regarded as inviting enquiry, and therefore that, as has been held 
in many English cases, the defendant ought not to have a judgment 
for the costs incident to the enquiry so invited. Indeed, if the 
proceedings had been limited to the charges of which I have 
spoken, our judgment, as to the costs, would probably have been 
more favorable to the petitioners than it is. But as we are of 
opinion the case presented no difS.culty with respect to the grea- 
ter part of the charges, we think that, as to the costs, justice 
will be done between the parties by letting them pay their own 
costs, and dividing the costs of the stenographer. 

I have the less hesitation in dividing the costs as I think it 
our duty to discourage, as far as we legally can, treating of every 
description during election times. 

We cannot set aside an election for treating not worse than 
questionable, but we wish it to be known that all such treating 
justifies enquiry, and that a person whose conduct leads to en- 
quiry need not hope to be indemnified for the costs to which he 
may thus be subjected. 

Our judgment has occupied a great deal of the time of the 
Court, but it is hardly possible to give too much attention to a 
case which involves not only the validity of a Parliamentary 
election but the political rights and character of the person 
elected ; and the fact that the Court is divided in opinion is an 
additional reason for care and explanation. 

Boss6, J. concurred. 

Petition dismissed, Caron, J. dissentiente. 

F. Langelier^ for Petitioners. 

/. O. Bossi, Q. C, for Respondent. 

Jules E. LaruCy Counsel. 
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m THE yiCB ADMIRALTY COURT, QUEBEC. 

Friday 10th NOVEMBER, 1876. 

THE ♦• FRANK." 

Pkttersen^ Master. 

Acrrows op Joseph Osborne Procter, and Francis Garvenus Thompson, et at. 

JUDGMENT: -Hon. G. Okill Stcart. 

1. A ship sailing seven knots an hour in a fog over fishing ground on the banks of 

Newfoundland, wilhont adequate means on deck to prevent accident, held to* 
have been in fault, and a plea of mevitablo accident over-ruled. 

2. Where thw blasts of a fog-horn oa an American schooner were substituted for the 

ringing a bell, as required by th^ siiji^'g rej:uIations. a plea that it was done 
in accordance with a circular from ihe Secretary of the Treasury of the United" 
States over-mled. But the breach of the regulation not having contributed 
to the accidenti the schooner relieved from liab.Iity. 

3. An oiLission to ring a bell in a fog covered where an anchor light was seen in iimet 

to avoid a collision. 

P»R CURIAM : — A collision between two foreign vessels, the 
Norwegian barque Franks of 340 tons, and the American fishing' 
schooner Job Johnson, of 64 tons, upon the Atlantic Ocean, ha» 
given rise to two suits promoted, one by the owner of the schoo- 
ner, and the other by the master and several of the crew^ 
Between the hours of two and three on the morning of the 16th 
of July last, the Job Johnson, about three fourths laden, lay at 
anchor on the Grand Bank of Newfoundland in latitude 45o 48' 
north, longitude, 50o 51' west. The wind was moderate and her 
head was to the 8. W. The Frank, on a voyage from G-lasgow to 
Montreal, carrying all sail but the fore^royal and the main-top-^ 
gallant staysail, was on the port tack, steering W. N. W. J W^ 
She then came into collision, striking the schooner with her bow 
amidships ; the master and crew saved themselves by leaping^ 
upon the bow of the barque, and the schooner sank in about five 
minutes after she was struck. 

The first suit is brought to recover for the loss of schooner 
and cargo, the second for the personal effects of the master and 
men, and the evidence is common to the two. 

The master and persons on the barque are charged with 
negligence in not avoiding the schooner, and this is met by a 
plea of inevitable accident caused by a fog ; and another in which, 
fault is imputed to the schooner for sounding a fog-horn instead 
of ringing a bell as directed by the sailing regulations for a ves- 
sel at anchor, which misled the barque and was the cause of the 
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Tha Tran*. accideut. The charge for not using the bell is met by the 
schooner : 1. by alleging specially a regulation made by autho- 
rity in the United States, whereby a general alarm from the fog- 
horn was substituted for a bell ; and 2. that it made no diffe- 
rence whether fog-horn or bell were used, because in either 
case the helm of the barque should have been put to port, instead 
of which it was put to starboard, and thereby the collision was 
caused. 

This Court has thus to consider : — 1. "Was the collision an 
inevitable accident ? 2. Was a fog-horn a legal substitute for a 
bell, and, if not, did its use contribute in any way to the accident? 

An inevitable accident is where a man is pursuing his lawful 
avocation in a lawful manner and something occurs which no 
ordinary skill or caution could prevent, and as a consequence of 
that occurrence an accident happens ; (1) but the highest degree 
of caution is not required, it is enough if reasonable under the 
circumstances. 

There were twelve persons on board of the barque, the 
master, the first and second mate and nine others. None of them, 
except the second mate, the man at the wheel, and the carpenter 
acting as a '* look-out," were on deck so as to see what happened 
at the critical period before collision. It is true that there yfss 
an apprentice on deck, but he does not seem to have been cons- 
cious of anything that occurred, he did not even see the collision. 
The evidence to support the plea of inevitable accident will, 
therefore, be that of the three persons referred to. As preceding 
a reference to their statements, it may be said that, at the time 
and before the collision, the weather was foggy ; the witnesses 
of the respondent say that the fog was so thick and the morning 
so dark that the length of the barque, 100 feet, could not be seen 
through it ; while on the other side it is said to have been thick 
and hazy but not a dense fog. The speed of the barque is esti- 
mated by the second mate to have been six and a half knots an 
hour, by her look-out and the man at her wheel, at seven. On 
the other side it is said to have been between seven and eight 
knots an hour. It appears that a fog-horn in the state of the 
weather at the time could be heard at the distance of a mile or 
three quarters. That the barque was in the vicinity of fishing 
vessels was known on board of her the day before the collision, 



(1) The Virgil, t W. Bob, 202. 
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and the men who were on the schooner saw a good many within ^'**^**'- 

a range of about four miles the day before and the day after it. 

The schooner had a white light burning brightly, at about ten 

feet above her deck. The moment at which this was or could 

be seen from the barque before the collision is variously stated, 

and will be presently considered. 

The evidence of the three persons who were on the deck 
before the collision, which I shall now bring under notice, is, 
first, that of the " look-out." He was on the top-gallant forecastle 
deck ; he heard a fog-horn's faint sound under the barque's star- 
board bow, seemingly half a cable's length off. This he reported 
to the second mate aft He heard the fog-horn again, apparently 
right head. This he reported to the second mate al«o. He blew 
his fog-horn and about a minute afterwards saw a very small 
light which he knew to be that of a vessel at anchor about a 
ship and a half s length off ; he called out " Hard a-port. " and 
just then the second mate gave an order to starboard) whereupon 
he ran aft to repeat his order " Hard a-port. " The account of the 
second mate is that he heard, *' right ahead, " the faint sound 
of a fog-horn he ran to the wheel and ordered the helm "a-port"; 
he heard it again, apparently on the starboard bow, then he 
ordered it " Hard a-starboard. " When it was about midships the 
" look-out " called " Hard up " which, he (the second mate) did not 
repeat until the helm's-man said " I see a bright light ; " then 
the kook-out " came running aft as fast as he could, calling 
" Put your helm hard up, " when an order to port again was 
given. Upon this being done, the second mate ran to the 
master's cabin to call him, and it was upon his return to the 
wheel that he saw the white light half a ship's length off. 
The man at the wheel has also said that he heard the faint sound 
of a fog-horn, as if on the starboard bow a cable's length off; that 
he heard it a second time " right ahead " sixty or seventy fathoms ; 
about a minute after he heard the " look-out " call " Put your 
helm hard a-port, " and it was put to port or hard a-port. 
Then the second mate ordered it to starboard ; and as this 
was being done, he (the man at the wheel) saw a white light a 
little on the port bow about a ship's length off. This he report- 
ed to the second mate who at once ordered the helm *' hard a- 
port, " but before she could pay off, the collision happened. From 
the same witness it appears that the " look-out " had reached 

38 
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The Frank, jj^^ helm before the collision, and as sdon as the helm was turn- 
ed from starboard to port he ran forward again. 

On the side of the schooner, the principal witness was the 
anchor watch. He saw the barque's ffreen light off the port side 
of the schooner, distant about three-quarters or half a mile ; he 
then blew his fog-horn and continued to do so as she approached, 
at a rate of seven or eight knots until the collision. His fog-horn 
was a good one, and could be heard as far as a mile. 

From the others on the same side it would appear that the 
schooner's light in the state of the atmosphere could be seen half a 
mile off. The distance at which fog-horns could be heard in the state 
of the weather, the look-out in each vessel has fixed at a mile or 
three quarters ; the barque, from which the schooner's horn was 
first heard faint, knew, or should have known, that there was a 
vessel ahead at about that distance, and she knew also that she 
was on a fishing ground. The witness for the barque repre- 
sent that the fog was so thick, and that it was so dark, an object 
could not be seen her own length, one hundred feet. There was^ 
therefore, a necessity for the greatest care and caution. The look- 
out saw and reported a vessel ahead^ information which required 
that the second mate should order her helm to ** port " ; instead 
of that, trusting to his own eye and ear, which deceived him, 
and it is not surprising that they did, as he was nearly one 
hundred feet from the bow with fog and sail intervening, he 
starboarded the helm and thus caused the collision. The mari- 
time law has imposed no fixed rate for a vessel to sail in a fog ; 
it is to be regulated by the exercise of a sound discretion, go- 
verned by proper means at command to stop or check it upon a 
sudden emergency. Whatever the rate may be, there must 
always be a good look-out^ and between him and the officer in 
charge there should be an immediate means of communication. 
On this occasion, the look-out did give information to the officer ; 
it was disregarded, and, as a consequence, the schooner was sunk. 
Then, as to the rate of sailing, the language of Dr. Lushinqton 
in the case of the 1 epperell which ran down a fishing cutter with 
her trawl out, on the North Sea, may be advantageously stated- 
" The ground on which my judgment will be founded is this* 
the Pepperell was going six and a half knots an hour, stating- 
at the same time, that the night was so dark that she could only 
see vessels at the distance of 100 or 200 yards off. She ought to 
have known that she was crossing a fishing ground, and indeed 
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«lie did know it, for she states that shortly before the accident '^^^''<'^- 
she saw many lights. From that circumstance alone that she 
was going through the water at that rate, at that season of the 
year, the Court will pronouncQ for the damage." (1) 

Again, the same distinguished Judge in the case of the 
Juliet Erskine, where inevitable accident from the darkness of 
the night was pleaded, observed : " It is said this is a case of 
inevitable accident arising from the darkness of the night. Let 
us consider how that stands. The night was either very dark 
or it was not ; if the night was not dark I see no reason why the 
Juliet Erskine should not have seen the Rosebud in due time to 
have ported her helm and thus have avoided the collision. But, 
assuming the night to have been as dark as stated, the question 
then is this : Was the Juliet Erskine justified in proceeding un- 
der the quantity of sail she carried at that time and at the rate 
at which she was sailing. I am not competent to say what is a 
proper quantity of sail, but I am competent to form this opinion, 
that if, on a dark night, the vessel is proceeding at such a rate 
that those on her deck have not sufficient command over her, so 
as to avoid all reasonable chance of accident — then, that is too 
expeditions a rate to sail at, because it is the duty of those who 
navigate the commercial marine of the country to take care that 
they do not, for the sake of expedition, injure the property of 
other people." (2) ♦ 

With respect to the rate at which the barque Frank was 
mailing, I shall express no opinion until that of the assessors is 
given, but I hesitate not to say, apart from the fact that the con- 
flicting orders of the look-out and second mate led to the colli- 
sion, that before this there was not on deck adequate means to 
avoid danger reasonably to be expected. The master and first 
officer were in their berths, the starboard watch, whose turn it 
was, were not on deck ; and it scarcely requires nautical know- 
ledge to reach the conclusion that there was fault in the manage- 
ment of the barque. The master, when he came on deck, im- 
mediately ordered the yards to be braced back, an order which, 
if given when the faint sound of the fog-horn was heard the first 
time, or even a second time, or when the schooner's light was 
«een, might h&ve saved the schooner. 



(1) The PeppereU, Swftbey 12. 

(2) 6 Notes of Cases 633. 
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ttmjvoii*. J j^Qy^ igj^Q ^j Hlq chaTge against the schooner for not 

ringing a bell, which the second mate of the barque has said 
would have enabled him to avoid the schooner, as he would 
then have ported his helm and have kept it to port The fog- 
horn's blasts were thus according to him the cause of the acci- 
dent. 

By orders in Council, issued in pursuance of the 58th section 
of the Merchant Shipping Act, Amendment Act, 1862, the regu- 
lations for preventing collisions at sea, appended to an order in 
Council, dated 9th January, 1863, have, with the assent of the 
United States of America, been made to apply not only to sea- 
going ships of that country, but to ships of the United States 
when navigating the inland waters of North America, whether 
within British jurisdiction or not. (1) The same regulations have 
likewise been made applicable to Norwegian ships. (2) The 10th 
article, governing fog signals, provides that sailing ships under 
weigh shall use a fog-horn, and when not under weigh shall use 
a bell. 

To relieve the schooner from the observance of this rule, a 
regulation, said to proceed from the United States Grovemment, 
at Washington, has been produced. It is in the form of a cir- 
cular addressed to the Collectors of Customs, signed by Mr. 
Sichardsop, the Secretary of the Treasury, at Washington, it 
bears date the 18th October, 1873, and is as follows : — 

" You are instructed to issue to each sailing vessel with its 
proper regulation papers two copies of this circular, and to en- 
deavor to enforce the provisions contained in the resolution 
given below of the Board of Supervising Inspectors of Steam 
Vessels : 

** Be it resolved that the President of the Board of Super- 
vising Inspectors respectfully request the Secretary of the Trea- 
sury to instruct Collectors of Customs on the seaboard and lakes 
to issue to each sailing vessel with its proper regular papers, two 
copies of the fog-horn signal rules adopted by this Board, to be 
framed under glass and hung in some conspicuous place on said 
vessels. The rules referred to are as follows : 

" 1. Whenever there is a fog, by day or night, the fog signals 
described below shall be sounded. 



Cl) Soe App. to Lnih. R. 72 ; B. and Loah., 482. 
<2) 2 Staart's Adm. R., App. p. 326. 



VICE-ADMIBALTY COURT, QUEBEC. 301 

*' 2. Sailing vessels and every craft propelled by .sails upon The jvan*. 
the ocean, lakes and rivers shall, when on the starboard tack, 
sound one blast of their fog-horns ; when on the port tack, they 
shall sound two blasts of their fog-horns ; when with the wind 
free or running large, they shall sound three blasts of their fog- 
horns ; when lying'to or at anchor, they shall sound a general alarm. 
In each instance the above signals shall be sounded at intervals 
of not more than two minutes." 

"Mr. Howells, Consul of the United States, at Quebec, has 
given a certificate that this circular would be received by any 
Collector of Customs or similar officer of the United States as a 
genuine and authoritative order from the Department of the 
Treasury. He has been examined also t^ prove the signature of 
the Secretary of the Tteasury, at Washington, and has said that 
this regulation was made by a Board of Supervising Inspectors, 
under an act of Congress, which, he believes, is the same as 
stated in Nos. 4404 and 4406 of the Revised Statutes of Congress,. 
1873-4. I have looked at this citation, and do not find any power 
there delegated to inspectors to alter the sailing regulations es- 
tablished between England and the United States, but I see 
there a power given to inspectors to regulate steam vessels. I 
do not think, therefore, that the schooner Job Johnson was 
relieved by this circular from the ringing of a bell. Great Britain 
and the United States, as well as this Dominion, have adopted 
the sailing regulations. They have been made to apply not only 
to sea-going vessels, but also to the great lakes bordering on the 
United States and Canada. Noi-way has assented to them, with 
many other European powers ; and it is very much to be re- 
gretted if the fishermen on the banks of Newfoundland have 
been misled by the circular. It has been proved in this case 
that the fog-horn is in use on the banks, and men of long ex- 
perience there, as fishermen, say that they have never known 
the bell to be used. The term " general alarm " directed by the 
circular, as applied to a small fishing schooner, to be created 
every two minutes upon the Atlantic Ocean, is a term of doubt- 
ful meaning. I should hardly imagine it to be a fog-horn, unless 
accompanied by other sounds, perhaps not within the power of 
a small vessel to make. If I have particularly alluded to this 
part of the case, it is because a departure from any one of the 
sailing regulations, no matter what, whether for a better one or 
an equivalent, may mislead other vessels. If other vessels are 
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misled, and it is easy to conceive such a case, where a bell is not 
rung and a blast of a fog-horn substituted, the deviation may 
have a disastrous effect upon important interests. A more 
lamentable case than the present cannot be found, if the persons 
interested are to be deprived of their remedy in consequence. 
If there is a class of men whose industry, attended with constant 
exposure of their lives, and furnishing an indispensable article of 
food to a large portion of the human race, requires protection, it 
is the fishermen of Newfoundland ; and it is to be hoped that if 
they are laboring under ignorance of the law they should be 
informed of it 

If the use of the fog-horn contributed to the collision, the 
loss would be divided.^ But the second mate of the barque has 
said he mistook one signal for another, while he states that the 
course which he would have followed in the one case and the 
other would have been identical. Unfortunately he adopted 
neither the one nor the other. The schooner w^as ahead of the 
barque, and his duty was to put the helm to port, and yet he 
starboarded. I cannot see, therefore, that the ringing of the bell 
made any diflerence, or in the least degree contributed to the 
collision. 

But could doubt be entertained as to this -view of case, there 
is another aspect under which it may be regarded as conclusive, 
irrespective of fog-horn or bell, and that is under the saiUng 
regulation respecting lights. The 7th article provides that a 
white light not exceeding twenty feet above the hull shall 
designate a vessel at anchor. It is proved that the schooner had 
a white light, as prescribed by this article, in the proper place. 
The look-out on the barque knew it at once to be the light of a 
vessel at anchor ; the exclamation of the man at the wheel shews 
that he knew it was also. At that moment it was imperative 
upon the barque to steer clear of the schooner, (1) provided 
there was time to do it. The green light of the barque was seen 
by the anchor watch of the schooner half a mile or three-quarters 
off. If this be true, there is no reason why the white light of 
the schooner should not have been seen at the same distance 
from the barque ; and again, in the state of the weather, the men 
on board of the schooner testify that her light could be seen 
half a mile distant. This space certainly afforded sufficient time 



(1) Th« Oriental, 2 Stuart'a L. C. Adm. R., 144. 
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for tiie barque, by keeping ofif two or three points, to clear a *""• ''"''**' 
small vessel of 64 tons. But if the testimony in this particular 
were attended with any doubt, I may refer to that from the 
barque to remove it — not to opinions but facts. When the look- 
out of the barque saw the light, knowing it to be that of a vessel 
at anchor, he called out " Hard a-port ; " the wheel was then, as 
the man at it has said, put " hard a-port ; " the look-out had time 
to see that the barque was put " hard a-port," and that again 
she was checked by the starboard helm, as ordered by the second 
mate. He had time to see that the latter order would be des-* 
truclion to the schooner. He had time to run to the helm, nearly 
one hundred feet, then to have the helm reversed, after that, the 
second mate had time to go to the master's cabin and return to 
the helm, finding the schooner even then half a ship's length off. 
This confirms the testimony for the schooner that the light from 
her could be seen half a mile distant, or if not that far, quite far 
enough to steer clear. It is in evidence that the barque yields 
very readily to her helm, and a very slight turn of the wheel at 
that distance, the light being ** right ahead," would have spared 
the schooner. H any erroneous impression rested on the second 
mate's mind produced by the fog-horn, there was reasonable 
time, if he had been equal to the occasion, for its removal after 
the light was seen. He w^as then in the position that he would 
be in clear -weather, and by not steering clear of the schooner 
the barque on this ground alone would be liable for the conse- 
quences. 

The following questions submitted to the nautical assessors. 
Commander Ashe, R. N., and Mr. G-ourdeau, the Quebec Harbor 
Master, enable m(^ to dispose of this case in accordance with the 
views which I have expressed. 

1. Was the quantity of sail carried by the barque Frank and 
her speed before the collision with the schooner Job Johnson, on 
the morning of the 16th July last, too much, considering the 
state of the atmosphere, and the place where the collision hap- 
pened 1 

Answer, — We think it would have been prudent, as the 
weather was foggy, for her to have shortened sail, there being 
usually fishing schooners on the banks of Newfoundland. 

2. After the fog-horn from the Job Johnson was heard on 
board the barque the first time, or after it was heard the second 
time, or after the Job Johnson^ s light was seen from the barque. 
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was there sufficient vigilance shown on board of the barque 
under the circumstances ; and could any precaution required by 
the ordinary practice of seamen, or by the special circumstances 
of the case, have been adopted on board of her so as to prevent a 
collision ? 

Answer. — No, there were not proper precautions taken. 
When the fog-horn of the schooner was heard the first time, 
the watch of the barque should have been called on deck 
to shorten or trim the sails. When the schooner's fog-horn was 
heard a second time ahead, the helm of the barque should have 
been ported, and after her light was seen, her helm should have 
been kept " hard a-port." After the light of the schooner, which 
designated a vessel at anchor, was seen, there was time to have 
avoided the collision by porting her helm. 

8. Did the use of a fog-horn instead of a bell on board the 
schooner cause or contribute to the collision ? 

Ans%ver. — No, if there had been a bell rung and heard 
" ahead " or " right ahead " the course of the barque should have 
been the same. 

4. Was the Frank to blame entirely or in part for the colli- 
sion ? 

Answer, — The barque Frank was entirely to blame for the 
collision. 

I agree with the opinions thus expressed, and pronounce 
for the damage sustained by the promoters in each case with 
costs. 

JR. /. Bradleyy for the Job Johnson. 

R. Alleyn, Q, C, Counsel. 

Blanchet 8f Pentland^ for the Frank. 
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COtJR SUPfifelBUBB, QUfiBEC, 

8 NOVBMBRE 1876. 

Coram V. P. W. Dohion, i. 

No. 1108. 

DAVID BKLU 

Demandeur> 
vs. 

LA CORPORATION DS QUEBEC, 

D^renderesse. 

JuG^: 1. Qu'une corporation municipaie poursuivie en demolition de constructtons 
pat elle faites au prejudice du poui*sUivatat, et pour les dommages en resultant, 
n*a pas droit h I'avis d'un mois ret^uis par Tart. 22 du Code de Pnoc^dure Civile. 

2. La prescription de six mois ^tablie en favour de la corporation k Tencontre des ac- 

tions en dommages, ne 8*applique pa6 k une action qui a pour objet de fiaire dis* 
paraltre ttno nuisance permanente et causant de» dommages continus. 

3. Les pouvoirs donnas k une corporation de faire un aqueduc et tons les travaux n^ 

CQSs&ires pour intrt>duire Teau dans une locality, ne lui donnent pas le droit de 
faire des constructions naisibles k la navigation stir une rivi^^re navigable. 

4. Pour se plaindre de semblables constructions^ un simple parliculier doit dtablir 

qu'il souffre un prejudice direct et imm^diat* et ia Gour ne pirendra pas en consi- 
deration de pr6tendus dommages futurs et 6ventuels. 

Do&iolr, J. — Le demandear alldgne dans sa declaration 
qu'il est depnis plnsieurs annfies proprifitaire de certains ter- 
rains longeant la riviere Saint-Charles, pres de la cit6 de Qu§bec 
oil il ezploite en 8oci6t6 avec William Bell une manufacture de 
briqnes, potteries, etc. ; que la dite rividre Saint-Charles, qui est 
un tributaire du fleuve Saint-Laurent, est navigable et flottable 
depuis son embouchure jusqu'^ au-dela des propri6t68 du dit 
demandeur et a 6t6 en usage oomme telle depuis un temps 
immemorial pour la navigation du bois, des cages, bateaux, 
barges, goelettos et autres voitures d'eau, par toufi lee sujets de 
Sa Majeste et sp6cialement par lui^ le demandeur^ pour lee fins 
de sa dite exploitation et pour Tutilite et la conve];iance de ses 
dits terrains ; que la d6fenderesse a dernidrement fait construire 
un pont sur la dite rividre Saint-Charles, d'une hauteur de pas 
plus de dix pieds au-dessus de Teau haute en icelle, lequel pont 
est appuy6 sur trois piliers dont un chaque c6t6 et un au milieu 
de la dite riviere ; que par suite des dites constructions, le chenal 
de la dite riviere est obstru6, et est devenu croche, etroit, dan<> 
gereux et impraticable pour aucune esp^ce de navigation, et que 
toutes communications entre la ville de Qu6bec et les dites pro* 
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^1* pri^t^s se tronvent interrompues ; que le demandeur souffre, en 
^^'^^^^*** consequence, des dommages considerables dans ses affaires et 
que ses proprietfes sont deterior^es et diminu^es en valenr, le 
tout lui causant $40,000 de dommages. 

Par ses conclusions il demande la demolition du pont et de& 
piliers, ainsi que la somme de $40,000 de dommages. 

La defender esse a plaid 6 k eette action que d'aprSs le Statut 
10 Vict. ch. 113, amende par Tacte 18 et 14 Vict. cb. 1«0, il est 
statue comme suit i 

Attendu ^qull sera et pourra etre loisible a la dite cor- 
poration de Quebec de faire, de temps a autres, 6riger et cons- 
truire, reparer et entretenir dans les limites de la dite cite, oa en 
dehors dlcelles, tous b&timento, engins, reservoirs, roues a eau^ 
machines^ instruments fonctionnants, bassins d'eau, tuyaux prin- 
cipaux, tuyaux lateraux, tuyaux fixes^ tuyaux de service ettontea 
autres especes de tuyaux, etc., etc., pour introduire et conduire a 
travers la dite cite de Quebec et les parties adjacentea nne 
quantite suffisante d'eau pour I'usage et TapprovisiouneBient de» 
habitants de la dite cite de Quebec et parties adjacentes ; que 
par Tacte 29 Vict. ch. 57, la dite corporation a 6te autorisee a 
6riger dans la dite cite de Quebec et en dehors dlcelle,. jusqii'a 
une distance de 25 milles, un aqueduc ou des aqueducs avec 
leurs appareils et accessoires pour introduire Teau dans la dite 
cite de Quebec et les parties adjacentes et a cet effet fsdre toutea 
choses necessaires et avantageusea. 

Qu'en vertu des pouroirs ainsi accordes h la defenderesse 
elle a construit dans la dite cite de Quebec et en debors d^icelle 
dans une distance moindre que 25 milles, savoii^ a partir de la 
Jeune Lorette a venir a la cite de Quebec, un aqueduc avec ses 
accessoires et appareils pour Tapprovisionnement d'eau des 
habitants de la dite cite de Quebec et des parties adjacentes; 
que pour conduire Teau jusqu'a la dite cite de Quebec, la 
defenderesse a ete obligee de passer un tuyau principal du dit 
aqueduc au-dessus de la riviere St. Charles, au moyen de la 
construction dont le demandeur se plaint par son action, cons- 
truction que la defenderesse avait droit de fairs ; que la parfcie de 
la riviere St. Charles sur laquelle a ete faite la dite construction 
n'est pas navigable, qu'aucune navigation n'y a jamais ete exerc^e 
et que s'il y en a eu aucune elle pent I'etre encore aujourd'hni 
comme avant; et enfin quo le demandeur ne souffre aucun 
dommage a raison de la dite construction. 



COUE SUPfiRIEURE. 307 

Aprils avoir ainsi plaid6 an m6rite mdme de raction du ^ 
demandeur, la d6fe]ideresse invoque trois antres moyens pour la^o'P-**^**'^- 
Tepousser. 

10 L'avis reqms par Tart. 22 du Code de !P. C, ne lui a pas 
«te donn6. 

Get avis n'^ait pas H^cessaire, suirant moi, «t la question a 
deja 6t6 d6cid6e dans ce sens plnsienrs fois. 

2o L'action est prescrite parceqne le demandenr a laiss6 
ecouler pins de six raais avamt de Tintenter apreslaiterminaison 
des travanx dont il se plaint. 

Je ne connais ancune telle prescription ponr nne action da 
genre de celle-ci. La prescription^ sp6ciale ^tablie en favenr de 
la corporation, centre les actions en dommages, ne s'appliqne pas 
du tout au cas actuel. 

So Le demandeur n'a pas d'action pour faire dSmolir la 
•construction faite par la d6fenderesse« Tout ce qu'il pent de* 
mander c'est une indemnite pour les dommages qu'il souffre 
comme dans les cas d'expropriation. 

Ce moyen de defense est aussi mal fond6 que les deux pr6- 
c6dents. La lei pourvoie au made d'exproprier les particuliers 
et de les indemniser ; mais ici il ne s'agit pas de cela. L'on pre- 
tend que c'est une rivdre navigable, appartenant par consequent 
au public, que Ton obstrue. A qui la d^fenderesse anrait-elle pu 
s'adresser pour proc6der a I'expropriation ? EUe ne pourrait pas 
exproprier le gouvernement et elle ne pent connaitre tons ceux 
qui pr6tendent exercer un droit de navigation dans cette riviere. 
Cette procedure est dene imx>os8ible. 

11 reste k examiner les questions soulev6es en premier lieu 
p ar la d§fenderesse. 

La premiere est une question de fait. La riviere St. Charles* 
k PendToit ou la d^fenderesse a fait les constructions dont on s'O 
plaint, est-elle navigable, et ces constructions ont-elles obstru^ 
cette navigability et caus6 des dommages au demandeur ? 

La seconde est une question de dr<»t. En supposant une 
reponse affirmative k la question pr§c6dente, la d^fenderesse n'a. 
t-elle pas fait qu'user d'un droit que la loi lui accordait dans Tin- 
t6ret public, et qui ne Tassujettit k aucuns dommages pour les 
pr^tendus inconv6nients qui en r^sultent et dont se plaint le de- 
mandeur ? 

Sur la navigability de la riviere St. Charles, la preuve n'est 
pas tres-satisfaisante. Un grand nombre de tt^moins oxrt 6t£ ^en- 
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^ tendns de part et d'antre, et il r^salte de leors t^moigna^es res- 
ootp. ^Q^^^pectifs que dans tons les cas cette riviere n'a jamais 6t6 nayigable 
au-dessns du pont Scott, construit par le gouvernement, il y a 
plusieurs ann6es, et que ce pont se trouve k environ 4 arpents 
au-dessus de la construction de la d^fenderesse. Maisjnsqu'a 
qu*elle distance da pont les bateaux poaraient-ils se rendre avant 
la constmction de la d6fenderesse, c'est ce qni ne parait pas 
clairement 6tabli. 

Dans tons les cas, longtemps avant la dite '' construction,'' 
on avait cess6 d'aller avec des bateaux k m&ts au-del& de Tendroit 
ou elle se trouve, si toutefois on y allait auparavant Semarqaons 
que les t6moins memedu demandeurnous disentque si la riviere 
6tait navigable avant la '' construction," eUe Test encore 6gale- 
ment, pourvu qu'on ait un m&t qui se plie ou qui s'enleve. 

La '' construction " faite par la d^fenderesse n'a done pas 
nui k la dite rividre en autant qu'elle est une rividre flottable, 
car, la question de m&t 6cart6e, on y passe aussi facilement que 
si cette construction n'existait pas. 

Mais que la riviere St. Charles soit navigable et flottable ou 
simplement flottable, elle n'en forme pas moinspartiedudomaine 
public, et personne n'a le droit d'y commettre des empidtements 
et d'y faire des obstructions qui pourraient nuire k la libre navi- 
gation sur icelle, k moins d'y 6tre sp6cialement autoris6e par 
quelque loi k oet eflfet. 

Or, je ne vois pas ici que la charte de la corporation lui donne 
un tel pouvoir. Autant vaudrait dire que, parce qu'elle est auto- 
ris6e k construire un aqueduc dans un rayon de vingt-cinq milles 
de distance de la cit6, elle i>ourrait barrer le fleuve St. Laurent 
et interceptor le passage des navires et autres vaisseaux qui nous 
viennent d'outre-mer. 

Non ; telle n'a pu etre I'intention de la Legislature, et le soin 
qu'elle prend, chaque fois qu'elle autorise la construction d'un 
pont de chemin de fer ou autres sur une riviere quelconque, de 
rfiserver les droits et privileges de la navigation, en est une 
j[>reuve sur-abondante. 

Beste done la question de savoir si, en supposant que la 
Bividre St. Charles soit navigable jusqu'au pont Scott, et que les 
constructions faites par la d6fenderesse soient de nature k g6ner 
la navigation avec des bateaux portant m&ts, le demandeur est 
dans une position a demander la demolition de ces construc- 
tions. 
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Pout qn'il puisse le faire, il faat qu'il paisse fetablir qu'il ^ 
souflfre un prfijudice r6el. II n'est pas permis au premier yenu^®'^**^*^®*^ 
de porter une action pour faire enlever des constructions qui ne 
le troublent aucunement. 

Oeci a 6t6 6tabli clairement dans la cause de Otngj vs. 
Brown, par un ju^ement de la Cour d'Appel, confirm^ par le 
Conseil Priv6, (1) et encore rfecemment ici dans la cause de 
McBean vs. Carlysle (2) qui a 6t6 citge a I'appui des pretentions 
du demandeur. 

Meme dans cette dernidre cause, quoiqu'il y eut des dom- 
mages r6els soufferts par le demandeur, on s'est contents de .lui 
accorder ces dommages san» ordonner la demolition de I'obs. 
traction. 

Eh ! bien, quels sont les faits dan» la pr6sente cause ? 

Le demandeur a-t-il prouvfe que les constructions faites par 
la d§fenderesse le troublaient dans la jouissance de son terrain ? 

Aucunement. 

A t-il prouy6 que ces constructions lui avaient cause des 
dommages dans Texploitation de ses propriet^s, ou etaient de 
nature k lui en causer ? 

II ne Ta pas tente. 

Tout ce que le demandeur k cherch6 k prouver, c'est que 
dans la supposition ou Quebec continuerait a prosp^rer comme 
elle paraissait le faire lorsque les temoins out donne leur t6moi- 
gnage, cette partie de la riviere St. Charles, dans un avenir plus 
ou moins §loign6, pourrait devenir le centre d'une grande ville 
mannfacturi^re ayant besoin d'un port considerable, ce qui 
donnerait a la propri6te du demandeur une raleur incalculable, 
valeur ^laquelle elle ne pourra jamais aspirer si le pont de la 
corporation n'est pas enleve de suite ! 

Sans critiquer les esper^nces, bien legitimes d'ailleurs, du 
demandeur et de ses t6moins, la Oour croit qu'il n'appartient pas 
aux tribunaux d'apprecier de semblables expectatives pour y 
puiser la base de condamnations en dommages. 

Le demandeur est done, suivant moi, sans interet pour 
porter la presente action, et elle doit 6tre deboutee avec d6pens. 
C. B. Langlois, pour le Demandeur. 
L. O, Baillarg^^ C. iJ., pour la Defenderesse. 
C. G. Holt, C. R , Conseil. 



(1) Moore, p. C. 2 N. S., 341. 

(2) 19 L. C. Jnriit, p. S76. 
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IN THE SUPERIOR COURT, QUEBEC. 

18th NOVEMBER 1876. 

Coram Meredith, C. J. 

No. 990. 

THE AMAZON INSURANCE COMPANY. 

Plainiiff^ ; 

vs. 

THE QUBBBG AND GULF PORTS STE.VMSSHIP C )MPAXY. 

IjefenianU. 

Held .-—That a person receiving by indorsement a bill of exchange after it is due 
hoMs it. under Art. 2287 of Che Civil Code, subject to all the objections to which 
it was liable in the hands of the indorser. 

That that article of the Civil Code differs from the law of Bngland, which makes 
the indorsee liable to the equities attaching to the note itself— that is, to the 
equiti'S arising out of the transaction in the course of which the note was mide 
— but not to a set-oifarising out of a collateral matter. 

The plaintiffs brought their action for the amount of two 
promissory notes made by the defendants in favor of the " Andes 
Insurance Company," for value received, and indorsed over to 
the Plaintiffs ; one, for $241, gold, dated at Quebec, the 2nd March 
1872, payable nine months after date ; the other for |498» gold, 
dated the 20th April of the same year, and payable seven months 
after date. 

The defendants pleaded specially that on the 1st March 
1872, they made an application in writing to Owen Murphy, 
agent at Quebec for several insurances companies one of which 
was the ** Andes," which writing was as follows : 

" Office of the Quebec and Gulf Ports S. S. Co., 

" Quebec, 1st March 1872. 
** Owen Murphy, Esq., Agent, 

" Quebec. 

" Dear Sir. — I am instructed to enquire to what extent and 
** at what rate you would be disposed to insure the under- 
" mentioned steamers with the conditions on the copy of Policy 
" enclosed. S, S. Secrety from the 20th April to 26th November 
" next, valuation |50,000, amount to be insured $40,000, S. S. 
** Gasp4y from the 20th April to 26th November next, valuation 
" $22,500, amount to be insured $18,000, S. S. Oeorgia, from 20th 
" April to 26th November next, valuation $55,000, insurance 
" $40,000. S. S. Alhambra, from 10th April to the 1st December, 
'^ also a rate of 12th months, valuation $55,000, amount to be 
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•* instiTed 140,000. S. S. Pictou, late Pat Kee, now in^New Yorfe, jJtSSS'co. 

" from Ist April, for 12 months, valuation $26,000, amount to be o.p.S'ac^. 

" insured $20,000. S. S. Miramichi, late Teazer^ from this date 

" to the 26th November, valuation $80,000, amount to be insured 

" $25,000, steamer now in New Orleans. It i» intended that the 

" Secret and Miramichiy shall be employed between Quebec and 

" Pictou, touching at all way ports, the Georgia and Piciou to 

" run between Montreal and St^ John'^s Newfoundland, touching 

" at Picton and all way ports, and during the winter the PictouiA 

" intended to run between Halifax and St. John's Newfoundland, 

'' the Alhambra is intended to run between Montreal and Fictou, 

" touching at way ports. The OaspS will probably be kept as a 

'* spare boat, and we would wish to hare a clause in the Policy 

'' that for any time this vessel may be laid up We shall have a 

** reduction in the premium. 

'^ Please let me have your reply on Thursday next, if pos^ 
"* fiible, and let me have the copy of policy now enclosed. 

** Yours respectfully, 

" W. Moore, 

** Manager." 

That on receipt of this application the said Owen Murphy, 
as such agent for the Andes Insurance Company aforesaid, ver- 
bally desired to have a portion of said insurance for that Com-* 
pany, to which the defendants assented, and shortly after the 
said Owen Murphy sent to the defendants blank printed forms 
of application for insurance to be filled up by the said defendants, 
which said blank forms they, the defendants, filled up for policies 
on the following mentioned steamers belonging to them, namely, 
on the steamer called Secret^ for five thousand dollars, on the 
steamer called Georgia, for the sum of five thousand dollars, 
on the steamer called Alhambra, for five thousand dollars, on 
the steamer called Pictou, for the sum of four thousand dollars, 
and subsequently, to wit, on or about the twenty-first day of 
May, in the said last mentioned year, for insurance upon their 
steamer called Flamboroughf for the sum of two thousand 
dollars ; 

That the premiums to be paid upon the said last mentioned 
insurances on the said steamers Secret^ Georgia, Alhambra^ 
Pictou and Flamborough, amounted to the sum of two thousand 
and fifty dollars, which last mentioned sum, together with 
five dollars, the costs of the policies, amounted together to the 
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initSJ^oo. sum of two thousand and fifty-five dollars, for which amonnt 
e.p.a&co. a premium note on the said policies to be afterwards issued 
conformably to the said applications for such insurances was 
then, by the said defendants to the said Andes Insurance 
Company, given, to wit, at Quebec aforesaid, on the first day of 
May of the said year one thousand eight hundred and seventy- 
two ; 

That the said applications were made for insurances accord- 
ing to the provisions and exceptions mentioned and contained in 
an English policy of marine insurance, which policy was, with 
instructions accompanying the said applications, delivered to the 
said Owen Murphy, for insertion oi the required clauses, if the 
insurances so applied for should be efiected by the said Andes 
Insurance Company upon the said steamers ; 

That afterwards, to wit, on the thirty-first of May, in the said 
year one thousand eight hundred and seventy-two, a certain po- 
licy upon the said steamer Flambarough, was, by the said 
Andes Insurance Company, executed, and on the first day of 
June of the said year, four several policies were, by the said 
Andes Insurance Company, executed upon the said steamers 
Secret, Georgia, Alhambra and Pictou which said policies were 
issued by the said Andes Insurance Company for the risks so 
taken on the said steamers Secret, Georgia, Alhambra, Pictou and 
Flamborough, in j>ursuance of the said applications as aforesaid 
made, and the defendants aver that the said policies were, by 
the said Andes Insurance Company filled up in totally different 
terms from those asked for by the said defendants in the said 
applications, and did not contain various important clauses 
mentioned in the form of policy accompanying the said appli- 
cations and instructions herein before mentioned ; 

That so soon as the defendants ascertained that the said 
policies were not issued conformably to the said application, 
they, the defendants, to wit: on the twenty-sixth day of April, in 
the said year one thousand eight hundred and seventy-two, 
notified the same to the said Andes Insurance Company, and 
called the attention of the said Owen Murphy, as their agent, 
thereto, informing him that the said policies were not in ac- 
cordance with the contemplated agreements, and the defendants 
then returned the said policies to the said Owen Murphy, to 
have them made in accordance with the said copy of the said 
English policy ; 
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That the said Owen Murphy, as such agent, tefased never- iii^'STok 
theless to make the said policiea according to the conditions ^.v,S'8.oo. 
referred to in the said written application for the said Insurances, 
and eyer after persistently refused to insert the said omitted 
clauses in the said policies to make them conformable to the said 
application, and also refused to return the premium note to him 
given ; 

That the said policies not being drawn out in accordance 
with the said application and instructions, the said defendants 
refdsed to receive them, and returned the same to the said Owen 
Murphy, as the agent of the said Andes Insurance Company, to 
wit, at the said city of Quebec on the said last mentioned day ; 

That the said defendants, by reason of the premises, finding 
that their said steamers were not insured as they had requested 
they should be in the said Andes Insurance Company, and see- 
ing that the said Andes Insurance Company refused to issue po- 
licies according to the applications made to them by the defend- 
ants, they, the said defendants, afterwards, to wit, on the fifteenth 
day of July, in the said year one thousand eight hundred and 
seventy-two, caused the said steamers Secret^ Gfeargia^ Alhambra 
and Flambaroughj to be insured in Liverpool by theit agentsf 
trading there under the firm name of Robert Crooks & Co. ; 

That the said premium notes given as aforesaid to the said 
Andes Insurance Company, amounting together to the sum of 
two thousand and fifty-five doUars, were at the request of the 
said Owen Murphy, their agent, made payable to his own order, 
and that he afterwards and before the maturity thereof endorsed 
the same for value received to the Union Bank of Lower Canada, 
a body politic and corporate, doing business as a bank at the 
city of Quebec, and that at the maturity of the said note the 
said defendants were called upon to pay and compeUed to pay 
and did pay the sum therein mentioned to the said Union Bank 
of Lower Canada, as the bona fide endorsers and holders thereof; 

And the said defendants further represent that afterwards, 
at Quebec aforesaid, to wit, on the nineteenth day of July in the 
said year one thousand eight hundred and seventy-two, they 
made a formal demand upon the said Owen Murphy, as agent as 
aforesaid of the said Andes Insurance Company, to refund and 
pay back to the said defendants the said sum of two thousand 
and fifty-five dollars so paid for the amount of the said premium 
note given under the aforesaid applications, which to do he 

40 
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inB^SSSco. refused, aHd tho said sum of two thousand and fifty-five dollars 
o. p. as. Co. is now due, owing and unpaid by the said Andes Insurance 
Company, to the said defendants ;. 

TJiat by the terms of the said policies by the said Andes 
Insurance filled up, and by the verbal agreement entered into 
between the snid Owen Murphy and them, it was stipulated that 
one per cent of the amount of the premium should be by the 
said Andes Insurance Company returned to the said defendants 
if no claim for loss should be made upon the said Company, and 
the defendants aver that in fact no claim was ever made ; that 
consequent y, even if the said defendants be not entitled to demand 
the repayment to* them of the entire amount of premium paid 
by reason of the premises they are in that case entitled to have 
returned to them out of the amount of said premium, one per 
cent upon the total amount ; that is, they have a right to demand 
and receive the sum of two hundred and fifty dollars ;. 

That the pretended drafts or orders by the said plaintiffs 
in their said declaration declared upon and alleged to be in effect 
the promissory notes of the defendants, were endorsed by the 
said Andes Insurance Company, and delivered to the now 
plaintiffs* and received by them long after the same had matured; 
by reason whereof they, the Plaintiffs, took the same as dishonored 
notes, and as affected by all the equities between the original 
parties thereto, namely, the now defendants and the said Andes 
Insurance Company ;. and the same came into the hands and 
possession of the said plaintiffs subject to all objections and legal 
exceptions on the part of the now defendants, which they might 
or could legally oppose to and set up against the said Andes 
Insurance Company if they instead of the now plaintiflfe had sued 
upon the said notes ^ 

That the said Andes Insurance Company could not at 
any time before or at the period of the bringing of the present 
suit have maintained any action against the said defendants 
upon or by reason of the said notes, or either of them, nor can 
the said plaintiffs now as their indorsees maintain their pre- 
sent action in respect thereof against the said defendants, be* 
cause they say, that the said sum now demanded of them, the 
said defendants, was at the time of the institution of the present 
action and now is fully compensated, paid and discharged by 
the said larger sum of two thousand and fifty-five dollars, so due 
so the said defendants by the Andes Insurance Company for the 
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«ail premiums to them paid without consideration and by them j^.^Ji'SV 
illegally kept and retained from the said defendants; and that Q.p.g^8.ca 
the demand of thie said plaintiffs ^s in any case compensated and 
extinguished, at least to the amount of the said sum of two hun- 
dred and fifty dollars, return premium as before stated. 

Wherefore the defendants pray that the sum by the said 
plaintiffs demanded should be declared compensated, extinguish- 
ed and discharged by the said larger sum of two thousand and 
fifty-five dollars by them as aforesaid due and owing to the said 
defendants for premiums tinduly paid to and illegally retained 
by the said Andes Insurance Company, and that the action 
should be dismissed ; and that if the Court should consider that 
the defendants were not entitled to the dismissal of the action, 
then that the same should be declared compensated and extin- 
guished to the extent of the sum of two hundred and fifty dol- 
lars under the stipulation for return of one per cent upon the 
premium, and the action to that extent dismissed. 

Issue having been joined and evidence adduced on both 
sides, at the hearing, Mr. Holt Q, C, for the plaintiffs, con- 
tended : 

1. There was no legal evidence that the plaintiffs had re- 
ceived the notes when over-due ; 

2. That the defendants had retained the policies in dispute, 
and had there been a loss, might have claimed upon them ; that 
the ingredients for a claim of compensation had not been furnish- 
ed by the evidence, inasmuch as, although the defendants had 
retired the note for $2,055, discounted by the Union Bank, they 

had failed to show at what time they had done so. Their witness • 

Moore, testified that he had allowed it to go to protest ajid that 
it was " afterwards " paid. The mere fact of their having granted 
the note could not warrant a plea of compensation, and if, under 
all the circumstances, payment of it would be good ground for a 
plea of that nature, it was essential that it should appear th^t 
such payment had been made at a date previous to the transfer 
of the notes declared upon by the Andes Company to the 
plaintiffs. It was quite consistent with the evidence that the 
plaintiffs had become the holders before the defendants had re- 
tired their note for $2,055, and therefore the defendants were 
without the necessary foundation for their plea ; 

8. That, admitting the evidence not to be insufficient, as 
contended, as it was conceded that no objections lay to the two 
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iB^mMCo. promissory notes declared upon, — they had been given and had 
6.p.&'s.ca boen endorsed over for value received, — ^no question of compen- 
sation could arise on the matters urged by the defendants. It 
was not pretended that the controversy between them and the 
Andes Company, stated at length in their plea, was in any 
manner connected with the notes upon which the plaintifis now 
claimed ; it was plainly alleged by the defendants that the 
equities upon which their resistance to the claim was based arose 
from other transactions. The law upon this point was well settled ; 
Mr. Chitty says : '* The rule is confined to objections to the biU 
" itself t and the party taking it is not subject to a set-off in respect 
'* of a debt due from the indorser to the maker of the note, arising 
" out of collateral transactions.*' See also Smith's Mercantile Law 
(1865), p. 267 :— " It will be recollected that when a bill or note 
*' is taken by the holder over-due, he takes it subject to whatever 
*' equities it may have been encumbered with in the hands of the 
'* person from whom he received it, provided that those equities 
" are such as naturally arise out of the bill transaction and are not 
" merely collateral." To the same effect were Story on Bills, n. 
220,§ 187; Byles on Bills (1868), 102, 108 ; Kent's Comm., 8, 120; 
Greenleaf on Evid., 2, § 171 ; Daniel on Negot. Instruments, h 
689, § 725; B6darride, Code de Commerce, Nos. 296, 297, 298; 
and tiie same doctrine was maintained in Oulds v, Harrison, 28 
L. and E., 624, 10 Exch. 672 ; Brown v. Davies, 8, T. R. 80 ; Ba- 
rough V. White, 4, B, and C, 825 ; Holmes v. Kidd, 28 L. J., 113; 
3 H. and N., 891 ; Burrough v. Moss, 10 B. and C, 658 ; 5 M. and 
R., 296, S. 0. ; Stein v. Yglesias, 1 C. M. and R., 665 ; 8 DowU 
262 ; 1 Gale, 98, S. C. ; Ltopd v. Howard, 16 Q. B., 99S ; Crossby 
V. Ham, 18 East, 508 ; and Carrvthers v. West, 17 Law J., Q. B., 4. 
And it would be observed that the framers of the article of the 
Code (2287), upon which the defendants relied had cited Story 
on Bills, § 187, the language of which learned writer was as fol- 
lows : " He takes it subject to all the equities which properly 
<* attach thereto between the antecedent parties." '' The equities 
'* which are here intended are not all the equities which may 
•* exist between the parties, arising from other transactions ; but 
*' all the equities, attaching to the particular Bill in the hands of 
" the holder." 

Mr. Andrews^ Q. 0., for the defendants argued that the ques- 
tion between the parties, was not to be decided by English 
authorities and decisions. 
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That all the allegations of the defendants plea were distinctly i„,^Si^co. 
proven by two witnesses, the secretary and bookkeeper of the q. p. Sfg. co. 
company ; that the policies had never been made according to the 
terms of the applications ; had never been accepted or acted upon ; 
had been twice sent back to the agent Murphy, who finally 
refused to make them in accordance with the application, stating 
that he would not alter the terms of his policies to suit the wishes 
of the secretary of the Gulf ports S. S. Co. 

That on such refusal the vessels were insured in England. 

ThiEtt the premium notes given for those policies drawn 
out here had been at the special request of said Murphy 
made payable to himself and had been by him placed in the 
Union Bank of Lower Canada, and had been paid by the defen-^ 
dants ; that the amount so paid had been paid without any consi- 
deration, and defendants had a right to oppose it in compensation 
against the plaintiff's demand ; they having received the notes 
sued upon after their maturity were liable to the same equities as 
if the action had been brought in the name of the indorsers to 
whom the notes had been originally given. 

Curia advisare vulL 

Meredith, C. J. — This is an action for $739,00, being the 
amount of two promissory notes, of which the defendants are the 
makers and the plaintiffs the holders. The defendants allege 
that the notes in question when over-due were transferred by 
the Andes Insurance Company, to the plaintiffs, the Andes Company 
being then indebted to the defendants in an amount exceeding 
that of the notes sued on ; and that the defendants have a right 
to set off the amount which the Andes Company owe them, 
against the amount which they owe to the plaintiffs, as repre- 
senting the Andes Company. 

The case presents three questions :— rl° Have the defen- 
dants, as they contend, a claim against the Andes Company ? 

2". Were the notes now sued on over-due when the plaintiffs 
received them ; and, if these two questions of fact are answered 
in the affirmative, then the third question to be considered, it 
being a question of law, is : 

8*. Have the defendants a right to off-set their claim against 
the Andes Company, by way of compensation and in discharge of 
what they owe the plaintiffs, as representing the Andes Co. ? 

As to the first of these questions, — that, as to whether the 
defendants have a claim against the Andes Co., — it appears that 
on the 1st March 1872, Mr. Moore, the agent of the defendants, 
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ixJ^aiJSTco. wrote to Mr. Owen Murphy, an insurance agent in this city» en- 

O.P.S.S.CO. quiring to what extent and at what rate he would be disposed 

to insure certain steamers upon " the conditions in the copy of 

policy enclosed " ; the copy of policy enclosed being an English 

policy. 

Afterwards, regular applications for insurance were sent to 
Mr. Murphy, made in forms furnished by that gentleman, and 
those applications contained the following provisions : — " said 
" insurance to be subject to all the terms and conditions provi- 
" sions and exceptions contained in the copy of policy forwarded 
** with the original applications on the 1st of March last." 

On the 16th of April, the defendants again wrote to Mr. 
. Murphy, saying they understood their applications had been 
accepted and enquiring whether the matter was viewed in 
the same light by the companies he represented, and on the 
note so written a memo, was made by Mr. Murphy in these 
words : 

*' The risks on the above-mentioned are accepted by me and 
are to be considered covered until orders to the contrary." 

Policies were furnished by Mr. Murphy, as agent of the 
Andes Insurance Co., to the defendants, but w^ere returned by 
them on the 26th April, on the ground that the policies did not 
contain the conditions stipulated for by the applicationfi for in- 
surance and discrepancies between the applications and the po- 
licies were pointed out. 

In consequence of the objections thus made, the policies 
were transmitted to the Head-Office of the Andes Company, at 
Cincinnati, for amendment, and before they were returned the 
agent, Mr. Murphy, by a letter dated the 29thL May, requested 
that a promissory note might be given for the premiums on the 
policies. A note accordingly was given for $2055.00 Sometime 
afterwards, the amended policies wer8 sent to the defendants. It 
does not appear exactly at what date the defendants received the 
amended policies, but from Mr. Murphy's evidence it seems that 
it must have been early in June. On tiie 4th July, the policies 
were again sent back to Mr. Murphy as not being comformable to 
the applications, and the English form a policy which had 
accompanied them ; and Mr. Moore, the agent of the defendants, 
particularly pointed out that according to the English form the 
application was for insurance, " at all times, in all places, and on 
** all occasions." Mr. Murphy answered that it was not to be 
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expected that offices on this side of the water would, for isolated in^^SSca 
cases, get policies specially printed from an English form, and g,p.8!*8.c* 
added, not without some appearance of reason, (for the words 
insisted on were as comprehensive as any that conld have been 
used), " to comply with your views would be to allow your 
" steamers to sail all round the world." 

Mr. Moore abstained, as he had a right to do, from discus- 
sing, at that stage of the proceedings, the reasonableness of the 
conditions insisted on and contended himself with replying : — " I 
** fail to see by what right you make out a policy different from 
" the application ; your duty was, then, to have said you would 
" not insute on such conditions, if you did not mean it. I now 
** notify you that these policies are refused as they are worded^ 
" and that we consider ourselves insured under the conditions 
" stipulated for in our agreement and application " 

The upshot of the matter was that the parties could not 
come to an agreement, and on the 19th July the defendants 
served a formal protest on Mr. Murphy, informing him that they 
did not consider their steamers insured in the Andes office ; and 
that they had insured them in another office ; and calling upon 
him to refund the premium he had so received. This he refused 
to do, and, as the note given by the defendants had passed into 
the possession of a third party, the defendants had to pay it. 
Under these circumstances, it appears to me sufficiently plain 
that the defendants had a right to be refunded the premium for 
the time the policies had to run and for which they were refused- 
The agent of the Andes Company had agreed to grant the 
insurance required by the defendants upon certain conditions, it 
being convenanted that in the meantime the vessels should be 
considered insured. After much discussion the Andes Company 
refused to grant policies upon the stipulated conditions. The 
defendants, it is plain^ were not bound to remain insured upon 
conditions different from those stipulated in their application. 
And it appears to me to be equally plain that they are not to pay 
for insurance which they were not bound to accept and which 
they rejected. 

I now pass to the second question : were the notes sued on 
over-due when the plaintiff's received them ? 

From the evidence of Mr. Moore, I think there can be no 
difficulty as to the note for $498.00. He says : that note continued 
in the possession of Franklin & Pheli>s for collection for the 
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xtuunnoToo. -^»^* InsuTaiice Company, for a long period after its matarity^ 
o. p. a 8. Go. This evidence not being impugned in any way must, I think, be 
- deemed snfficient for the pnrpose for which it was adduced. As 
to the other note, Mr« Moore says : " It appears from the protest 
'' after maturity to have been the property of the Andes Insurance 
" Company also." The pretest, plaintifis' Exhibit No. 1, refers to the 
bill annexed to it, and the bill annexed, after two endorsements 
erased, is endorsed thus : — " Fay to the order of the Amazon 
Insurance Company, Arules Insurance Company, by Gazzam 
Gano, president." There is no date to this indorsement^ and in 
the absence of proof as to the date of the endorsement, the law, 
as it has been decided in several cases in England and the United 
States, '' presumes a transfer to have been made before the bill 
was due." (1) 

The defendants have produced, as their exhibit L, the notice 
of protest served on them ; but this paper, which is certified by 
a foreign notary, is not under seal ; a point to which the author- 
ities seem to attach much importance (2). 

Moreover, in the notice of protest to the drawer, the notary 
was not bound to state how or by whom the bill had been en- 
dorsed, and the certificate of a foreign notary is '^ in general only 
" evidence of such acts as he does under the Lex Mercatoria " (8). 

I am not aware that there is any evidence, beyond that to 
which I have alluded, tending to establish that the plaintiffs 
received the note for $241.00 after it had reached maturity ; and 
as I do not think the evidence so adduced is sufficient to esta- 
blish the contention of the defendants, the plaintiffs, according 
to my view, must succeed as to the note last-mentioned. 

It only remains for me to consider whether the defendants 
have a right to set off their claim in connection with the note 
for $2,055 00, and which as to amount is sufficient, againsf the 
claim of the plaintiffs for $498.00, being the amount of the note 
which was over due when they received it The learned counsel 
for the plaintiffs of course admitted that a person who takes a 
bill after it is due takes it subject to all the equities or objections 
with which it was encumbered while in the hands of the person 



(1) ByUs on Bills, 14th Bdn., p. 169 and namerona cum there oiUd. 

(2) Taylor on Evid., Ed. of 1858, toI. 1. p. 10 ; Greonleaf on Erid., Ed. of 16S6, 
ro\, l,No. 5, p. 7 ; 11 Exoh. Rap., Harlstone and Qordon, CoU v. Sherard, p. 483. 

(3) Philips on Byid. (Am. Eds. I860), VoL 4» p. 248, and oaeet then eited. 
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t>in whom "he received it, but thej^ contend that those equities 
must be such as attach to the particular note and not such as G.p.a'ac©. 
arise out of separate and independent transactions. 

In the 4th Ed. of Judge Bayleys Work on Bills of Eichange, 
published in 1822, the rule on the subject is given in these . 
words : — " But a man who takes a Bill after it is due takes it 
*' subject to all the objections and equities to which it was li&ble 
" in the hands of the person from whom he received it ;" and no 
distinction is made between equities attaching to the Bill itself 
and eqtiities arising out of other transactions (1), 

Subsequently, that is in 1880, the question as to what eqtii- 
ties attach to overdue paper was fully discussed and considered 
by the Court of King's Bench in Burrough v. Moss (2), and time 
having been taken to consider the case, Mr. Justice Baylky, who 
•delivered the judgment of the court, observed : " I'he impression 
*' on my mind was that the defendant was entitled to the set-oft* * 
•"* but on discussion of the matter with my Lord Tentkrben and 
**' my learned brothers, I agree with them in thinking that the 
" endorsee of an overdue bill or note is liable to such equities 
^' only as attach on the bill or note itself, and not to claims 
^* arising out of collateral matters." 

The judgment in Burrough v. Moss is, I believe I may say, 
universally regarded as a true elposition of the law of England 
in relation to the equities which attach to over-due notes (3), and, 
according to the judgment in that case, the defendants would 
not be entitled to the set-oflF for which they contend, • 

Th« learned counsel for the plaintiffs also referred to the 
opinion of B6darride, as shewing that, according to the modem 
law of France, the contention of the defendants could not be 
maintained. It will, however, be found that there is a very es- 
sential difference between the French Code de Commerce and our 
own Code on this subject. The article of the French Code (No. 
136), to which Bedarride refers, is in these words : *' La propria t6 
^' d'une lettre de change se transmet par la voie de Tendosse- 
^' ment ; " and there is no prevision in the Code de Cemmerce ex- 
pressly referring io the equities which attach to overdue .paper. 



(1) Bayley on BilU, I Edn., p. 118. 

(2) 10 fi. and C, 658.; 21 B. 0. L. R., 130. 

(3) Aathoriti«a cited by th« Plaintiff: Smith's M«rc. Law, Ed. of 1871, p.l27-; Byles on 
Bills, Ed. of 1874, p« 167; areenleaf on Bf. No. 17 L; Story on Prom. Notes, JTo. 178; Stoqr 
<« Bills, No. 187 ; Daniel on Negot Inst., vol. 1, No. 726. 

41 
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la^SSfco. Bfedarride says that under ^e article No. 136, just cited, the 
o. p. g^g. ea Court of Cassation have held that the endorsee of an overdue bill 
'* n'est passible que des exceptions qui lui sont personnelles." (1) 
But it would be impossible to maintain that opinion under our 
article 2287, declaring that " the transfer of a bill by endorse- 
** ment may be made either before or after it becomes due. In 
" the former case, the holder acquires a perfect title from ail 
" liabilities and objections which anp parties may have had against 
'' if in the hands of the endorser ; in the latter case, the bill is 
" subject to such liabilities and objections in the same manner as 
" if it were in the hands of the previous holder." 

This article, in so far as it is applicable to the present case, 
declares, in effect, that in the case of a transfer of a bill by indor- 
sement after it becomes due, the bill in the hands of the indorsee 
is subject " to all liabilities and objections which any parties may 
'' have had against it in the hands of the indorser in the same 
" manner as if it were in the hands of the previous holder." Our 
legislature have thus adopted the general rule as admitted by 
the plaintiffs, but have rejected the limitation established by the 
case oi Burrough v. Moss and for which the plaintiffs contend 

According, then, to my views as already explained, if the 
note for $498.00 were now in the hands of the Andes Company^ 
the defendants would have a right to make the set-off for which 
they contend ; and being as I am, of opinion that the last men- 
tioned note was overdue when endorsed to the plaintiffs, I 
cannot under the article 2287, as I understand it, avoid the con- 
clusion that the plaintiffs hold that note subject to all objections 
which the defendants had against it in the hands of the Andes 
Company, " in the same manner " as if it were still in the hands 
of that company; that therefore the defendants have a right to 
the set-off for which they contend, against the note for $498.00, 
and, consequently, that the action of the plaintiffs cannot be 
maintained in so far as regards the last mentioned note. But as 
it has not been shewn that the note for $241.00 was overdue 
when the plaintiffs received it, the judgment will be in their 
favor to the extent of that note. 

Judgment for $241.00 with interest and costs of suit. 

Holt, Irvine 4" Pemberton, for Plaintiffs. 

Andrews, Caron 4" Andrews, for Defendants. 



(I) B^darrido, Code do Comm., rol. 1, No. 209, p. 401. 
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COUB SUPERIBURB, DISTEICT DU SAGUENAY. 

NOVEMBRB 1876. 

No. 14. 

Coram Routhikr, «r. 

L'AGTB DBS ELECTIONS FEDfiRALBS GONTBSTfiBS. 

DISTRICT ELECTORAL DB CHARLEVOIX. 

O. BRASSARD, e(a<, 

P6iiiionDairo8. 
vs, 

L'lJON. H. L. LANGBVIN. 

IntitfU, 

Jdck : — {• La loi qui nous r6git prohibe express^ment iouie i influence indue* dans 
rordre • temporel ; » mais le contezte de cette loi, et les actes • d^influence indue* 
qu'elle ^num^re et d^flnit indiquent qu*oIle ne peul S'appUquer k aucun aote de 
rordre ispirituel.* 

2« II n*Y a pas vdritablempnt de Jurisprudence anglaise contraire k cette interpretation 
de notre loi. Car la cause da Gal way est la seule <m I'^lection ait ^16 annuMe 
pour •influence ind UP el^ricale, > et cette InflRence r^sultait beaucoup moins 
« d'actes spirituels, » que d'une i intimidation iemporelle, > savaament organist 
et cau&ant unepaniqne gdn^ale. 

3* Lors mdme que le precedent de Galway serait regarde comme «ne Jurisprudence 
contraire k mon interpretation de la loi, cette jurisprudence pourrait dire justi- 
flable en Angleterre, mais serait inacceptable en Canada, paree que dans cette 
colonie, I'Bglise el TBtat ne sent pas du tout dans les m6mes conditions d*exis- 
tence que dans la m&re-patrie, et parce que notre constitution, nos mosurs, notra 
etat de society, et notre condition religieuse difli^ent enti^remenf. 

k* Suppose mdmeque notre U\ eiectorale pAt s*appliquer k Tordre isptrituel* — ce qui 
serait contraire auz notions les plus eiementaires du Droit Naturel — ^I'influence 
ciericale ne devrait pas encore ^tre decla'ree « indue > dans cette cause, parce 
que les faits prouv^s se reduisent k Tezpression de certaines opinions de thdo- 
logie morale qui doivent eire libres et qui par leur nature mdrne echappent % 
notre jurisdiction. 

RoTJTHiEB, J. — La cause que je suis appel6 a d6cider en ce 
moment est peut-6tre la plus importante qui ait jamais 6t6 sou- 
mise k un tribunal canadien. EUe int^resse non seulement les 
p6titionnaires et le d6fendeur, non seulement les deux grands 
partis politiques qui se disputent le pouvoir, non seulement les 
^lecteurs et le clerg6 du comt6 de Charlevoix, mais encore toute 
la population de cette grande colonie britannique, et sp^alement 
TEglise du Canada. 

La question legale s'y complique d'une question religieuse, 
souley6e pour la premiere fois dans ce pays, et la decision que 
je yais rendre aura n6cessairement un grand retentissement, et 
de graves consequences. Aussi dois-je Tavouer, je me sens pro- 
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^etai fond6tiietit impressionne par le sentiment de la terrible teffpau- 
Langerin. g^^^jij^g ^^j^ p^gg qj^ qq moment BUT moi. En face dee nombreu8e& 
et graves qnestions qni se dreseent devant cette coar, je ne sau- 
rais esprimer assez yivement le regret que j^^proixve d'etre seul 
eharg6 de les r^sondre. La loi qa:ri a mis un tel fardeau snr le» 
6panle8 d'nn seul jnge a 6t6 enarelle pour moi, et j'ajoaterai» 
qU'eMe a 6t6 imprudente, si je pronan^ais en dernier ressort. 

tJne telle caiwe devait in^ritablement passionner I'opinion 
publiqne, et la presse n'^apas manqri6 de s'en emparer. Plnsieu». 
jonrnaux Font examin6e, jdaidfie et |ng6e — " sans deliberer " ; 
eomme ils examineront, r6yiseront et renrerseront peut-etre mon 
arret — tonjours '"^sans d6lib€rer." Le travail de ces journaux, je 
dois le dire^ a jet6 peu de lamidre snr lacause, etje me dispense 
de lenr exprimer ma reconnaissance. 

Mais je dois remercier les avocats des parties powr ee qu'il» 
ont fait. Si, d'ane part, ils ont par leur habilet^ embrouill^ des 
questions qineje croyais ckdres, d'autre part ils ontsingulierement 
fiacilitg ma t&cbe en me commaniqnant des note» imprimees de 
lenrs savante» plaidoieries et des t^moignagea. 

L'enqnfite » dnr6 35 jours, et nous avons entendu 175 i6- 
moins ; relire en manuscrit une enqudte aussi volumineuae ent 
exig6 bcaucoup de temps et de peine. 

Sans autre pr6ambule, j'entre dans Texamen de cette eanse 
interessante. 

Le 22 Janvier 187&, le defendeur a 6t6 61u membre de h 
C hambre des Communes du Canada, par le comtg de Charlevoix. 
Les pgtitionnaires, eiecteufs de ce comt6, se plaigent de son 
election et en demandent Tinvalidation, en meme temps que la 
derualification du defendeur. Les chefs d'accusation qu'ils se 
sont efforc^s de prouver et qui justifieraient leurs conclnsions 
Bont au nombre de 17. Trois soi^t dirig^s personnellement contre 
le dgfendeur, cinq contre ses agents, et lea autres eontre le clerg^r 
qu'on accuse d'avoir exerc6 une ^* influence indue " sur relection. 

De cette derni^re accusation nait Timmense importance de 
la cause, et c'est 4 cette partie que je devrai donner le pins de 
d^veloppement. Quant aux autrea griefs j'eA disposerai anssi 
brievement qu'il me sera possible. 



ACCUSATIONS CONTBE IM fi^FENDSUB LUI-MfiHE. 
1* Insuffisance du compte fourni d tofficier-rapporteur. 
On connait la loi qui exige qu'un compte detaill6 de» de- 
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penses encourues l^gitimement dans une Election soit pr6par6 B'wwde/at 
pKT Talent dn candidat, et remis a rofBcier-rapporteur dans lea i*»««^'*^ 
deux mois qni snivent relection : c'est la section 123 da statut 
37 Victoria, chap. 9. Bile n^impose qu'une penality k Tagent qui 
ne remplit pas ce ^eroir ; mais la jurisprudence anglaise a donn6 
a cetf e loi une atltre sanction plus effective ; elle considere comme 
une pr6sompti(m de fraude Tabsence ou llnsuffisance de ce 
compte. 

I. aMalley & Bardciwtle pp. 20, 82, 83. 

Cette jurisprudence a 6t6 adoptee dans notre pays, et le 8 
aout 1875 Telection de Gbambly a ete annul6e parce que I'agent 
du candidat n'avait pas remis a Tofficier-rapporteur, et n'a pu 
fournir m6me derant la ccmr un compte satisfaisant des d6penses 
encourues. 

19 L. 0, Jurist pp. 185 et 382, 

Le principal item en d6bat dans cette cause de Chambly a 
Hk une somme de $362.30, pay6e par M. Prefontaine, " agent 
d'6lectiony" au nomme Gibeau, hdtellier. 

Dans la presente cause, il s'agit d*une s<^mroe de $305, payfie 
par M. Tarte, " agent d'election," a Theophile Simard, qui tient 
une u.aison de pension a la Baie St. Paul. 

Les deux cas, comme on le yoit, ne sont pas sans analogie / 
mais ils difierent essentiellement quand on en pese arec soin 
toute» les circonstances. 

Voici comment Son Honneur le juge MacKay expose le» 
faits prouv6s dans la cause de Cbambly : 

" Now let us take up the Gibeat* affair. In the account ren- 
dered in March, 1875, to the returning officer by Raymond Prfi-* 
fontaine (Jodoin's election auent), items are of three hundred and! 
twenty-one dollars for gaoney jxiid by the agent to orators of Jo- 
doin lor their expenses. This item is a block one, no details being' 
given ; nor has any reasonable explanation of this item been 
made to thia day. Another item is E. S, Gibeau, board and ex- 
penses of orators, $^^62.80 It is upon this item that the greatest 
stress has been laid by the petitioners. No explanation of it wa& 
furnished to the returning officer. Gibeau is an hotel-keeper, 
friend of Jodoin's party. His house was full of friends of Jodoin 
during the election. Any body calling himself a friend of Jodoin 
and an orator, seems to have been free to eat and drink, come 
and go, or sleep at Gibeau's house without chaige. Sometimes 
Qibeau's house could not hold all presenting themselves. He wa» 
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BraBi^«<ar. paid the $862.80 in January, 1876, by Prfefontaine after a bill 
^*'^^*'^ rendered, made out against Jodoin, stating all the days except 
one^ from December 12th to December 80th, 1874, inclusiye a sum 
being debited on each day, these debts varying from $10 to $43. 
The polling day was the 80th December. Jodoin saw this bill, 
and had it in possession before Prfefontaine paid it. The petition- 
ers have sought in rain for particulars of it. G-ibeau has been 
examined as a witness. He swears that no detail has been pre- 
served of the bill for $862.80. He gave a detailed account to 
Pr6fontaine but " can't remember any details pension^ cigares and 
coups cCappHit were charged for ; can't say " how much a day he 
charged for each orator." He did not keep account of it in his 
books. He made up his bill from memory.'* Afterwards he says 
" he consigned the items in a petit livret which probably is at his 
house." He never counted the drinks that the orators' friends had 
with them." Mr. Prfefontaine never asked for details. It was Pr6- 
fontaine who told him the orators would come, and he told him 
(Gibeau) to give them all they would ask. There is an adjourn- 
ment during G-ibeau's examination, and after it he brought his 
livret and showed it to the court, with the leaves out of it, that 
would have shown the account in question ! He says they were 
torn out by himself as soon as the account was rendered. On the 
day of the votation no speeches were made, yet $48 are charged 
for the day, and no explanation of the charge has been made to 
this day ; no reasonable explanation has been made. Gibeau says 
he charged more than his ordinary prices suivant sa conscience. 
He " can't say " how much drink is comprised in the account ; 
but it does come out in the course of his evidence that " cham- 
pagne, absinthe, coup d'appfetit, Hennessey and beer," are. 

The agent, Raymond Pr§fontaine (a lawyer) examined as a 
witness says he kept an account of what he paid the orateurs 
for their voyages *' dans un petit cahier que je crois avoir de- 
truit; je n'ai pas jug6 a propos de donner ce conlpte en d6tail a 
I'officier-rapporteur." 

He would not " take the trouble to detail it, though he had 
the details in his cahier." 

Tels 6taient les faits. Deux items du compte, I'un de $321.00 
et I'autre de $362.00 sont done rest^s devant la cour inexpliques, 
inexplicables et entour^s de toutes les apparences de la fraude. 
" L'agent" ni rh6tellier uont pu les justifier d'aucune manidre- 

On va voir qu'il en est bien autrement dans la presents 
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cause. L'agent du dfifendeur, M. Tarte, a produit devant la cour Brassard ««flL 
un detail du compte pay6 a Simard, et il jure qu'il ne la paye ^^»«^*°- 
qu'apres avoir lui-meme fait ce calcul detaill6, de concert avec 
Simard," et qu'apres s'etre rendu comi)te de son exactitude et de 
sa l£gitimit6. 

Son temoignage se lit comme suit : " Le compte de Th§o- 
phile Simard est de $805.50." Thfeophile Simard tient une maison 
de pension a la Baie St. Paul, mais ne rend pas de boisson. Je 
suis arriv6 la le 81 d§cembre, et nous en sommes repartis le 25 
Janvier. II n'a pas produit un compte en detail par fecrit, mais 
j*ai pris connaissance de tons les details de sa reclamation avant 
de le payer : au reste, j'avais pu contr6ler moi-meme ces details, 
car je suis demeur6 la pendant toute Telection, et les d6penses 
se sont faites sous mes yeux et par mon ordre. Je n'ai pay6 le 
compte de Simard qu'apres m'^tre convaincu qu'il 6tait correct, 
legitime et pour les fins de Tfelection du defendeur. J'ai du ^tre 
absent en different temps environ trois ou quatre jours en tout. 
La maison de Simard a 6t6, pendant toute la campagne 6lectorale, 
le lieu de reunion du parti de M. Langevin et le comit6 central, 
ou toutes les manoeuvres 6taient expliqu6es. Par manceuvres je 
veux dire qu'on venait me rendre compte la de toutes lesnouvelles 
d'election du comt6. C'etait \k ou se rendaient et demeuraient 
la plupart des orateurs du dfefendeur et leurs charretiers et che- 
vaux. Presque tons les soirs, il y avait Ik des assemblies publi- 
ques et dans lesquelles on adressait la parole. Toute la journ6e, 
les amis travaillaient pour nous, venaient me donner des 
nouvelles et prendre des ordres, ou apprendre des nouvelles 
de Telection. Enfin cette maison a ete frequentee jour et nuit 
pendant Telection. Cinq appartements de la maison ont et6 ainsi 
occupfes pendant I'election. 

" J'ai pay6 Simard k Quebec un montant de $300, les $5.50 
lui ayant fetfe pay6s ant6rieurement, comme il appert par mon 
livre de notes. Simard est un homme illettr6, et n*a pas k son 
service de commis ou de domestique instruit. Voici les details : 
Simard m'a demand^, apres Telection, $450 pour son compte. Je 
lui ai r^pondu : " II est possible que ce ne soit pas trop cher " 
(ou quelque chose d' analogue), ** mais voyons." Alors je me suis 
mis a une table, et nous avoiw fait a peu prfes le calcul suivant, 
tel que porte en TExhibit 11 du dfefendeur maintenant produit, 
mais je ne puis jurer avoir lu tons ces details a Simard mais ce 
travail a 6te fait pour m'assurer si la demande de Simard, ($450) 
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etait exafff'r'e. En r61erant a cet Exhibit llje n'y rois que 
i^ngeTin. i»jtem de $6.00 par jour pour loyer, qui pourrait etre eiagere ; 
mais on voit que M. Tarte n'eu a payfe reellement que la moiti§, 
puisqu'il a deduit du compte environ $s5.00.) Quand f ai paye 
Simard le 27 Janvier, je me rappelais bien tout ce qui s'etait 
passe, et je pouvais controler los details du compte. Et je ne Tai 
pay6 qu'apres m'etre convaiiicu que ce compte ou cette r6cla- 
mation etait legitime et pour los fins et les besoins de Felection 
du defendeur. Messieurs Rouleau, Pelletier, Lepage, Dery, Carou, 
Bobitaille, Vallee, MacKay, Chabot, Joseph Rouleau, A. Cote, 
Emond, sout tous de Quebec, non ^lecteurs a Cbarlevoix, et 
6taient venus dans le comt6 pour Telection du defendeur. Jene 
puis dire si M. Emond n'est pas §lecteur a Charlevoix. Je consi- 
dgrais que la somme de $305.50 6tait moder^e, a cause du trouble 
caus6 a M. Simard et des depenses quMls avaient faites. Dans ce 
compte, il n'y a pas de pension pour des gens du comt6. A ma 
connaissance, il n'y a que trois ou quatre personnes du comte qui 
aient pris quelques repas avec les orateurs du dfefendeurs, et nous 
les avons invariablement avertis qu'ils auraient a payer leurs 
repas, et ils les out pay^s. Simard me Ta dit ; je n'ai pas pay6 
pjur eux ; Simard ne m'a pas demande de payer pour eux, et 
j'avais donn6 ordre a Simard de ne faire aucune depense et de 
ne donner aucun repas, aucune boisson aux electeurs, et je sais 
que pareille depense n'^a pas tie faite. Cette reclamation de 
Simard 6tait pour des fins necessaires aux besoins de T^Iection. 
Ces d6pense8 6taient legitimes et de bonne foi. Je considere que 
deux piastres par jour pour pension n'etait pas trop cher, car 
Simard nous donnait g6n6ralement quatre repas par jour ; les 
orateurs, apres les assemblees, le soir, prenaient un repas. Et il 
y avait de la lumiere presque toute la nuit. " C'6tait un va et 

vient continuel." 

# 

Eutre ce r^cit des faits, et Texpose de ce qui s'est pass6 chex 
Gibeau, il y a des difierences nombreuses et frappantes que lout 
le monde pent voir. Le ler chef d'accusation contre le defendeur 
n'est done pas prouv6. 

2o. Intimidation du major Dufour. 

Alfred Dufour demeure a la Baie St. Paul. II est major de 
milice, et cette situation lui rapp6rte $120.00 par ann6e. Les 
petitionnaires pretendent qu^il a 6te menacg par le d6fendeur de 
la perte de son emploi s'il ne votait pas pour lui. 

Cette accusation est appuy^e sur un seul t^moignage, celni 
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de Dufour. Le dfifendenr entendu lui-meme comme tfmoin jure B»w«d«frf. 
positivement que le fait racontfi par Dufour est faux. Le savant ^-•»««^**' 
avocat des p^titionnaires a dit que le dfifendeur n'avait pas con- 
tredit formellement le tfemoignage de Dufour, et pour le prouver 
il a cit6 la phrase suivante du t6moignage du d6fendeur : " Je 
n'ai jamais ea de conversation avec le major Dufour, sachant que 
je parlais au major Dufour." Mais ce n'est pas '' tout " ce que le 
defendeur a affirm^ sous serment. A cet endroit de sa deposition, 
il ne voulait pas seulement nier les paroles que Dufour lui avait 
pret6es. Mais il allait plus loin et pr^tendait m6me n'avoir 
jamais parl6 au major Dufour, Cependant comme le major 
Dufour lui 6tait inconnu pendant Tfelection, et comme il pouvait 
lui avoir parie sans le connaitre, il declare qtf il n'a pas eu de 
conversation avec le major Dufour, sachant que c'fetait le major 
Dufour. 

11 pent done y avoir des doutes dans I'esprit m6me du dfefen- 
deur sur la question de savoir s'il a parl6 k Dufour ou non, pen- 
dant reiection ; mais ce fait est en r§alit6 peu important La vraie 
question est de savoir si le d6fendeur a tenu a Dufour le propos 
que celui-ci rapporte. Or le d6fendeur k r6pondu sur ce point 
sans aucune amhiguite en disant : '* Je n'ai jamais parl6 au major 
Dufour, et je declare que la conversation qu'il dit avoir eue avec 
moi est fausse." 

Le t6moignage unique qui sort de base k I'accusation que 
j^examine en ce moment est done formellement contredit par le 
defendeur. II est de plus contredit par Z6phirin Guillemette 
(t^moin du d§fendeur) dans les circonstances de lieu, de jour et 
d^heure qu'il raconte. 

II me reste done k decider si le t6moignage de Dufour ainsi 
contredit m6rite encore assez de confiance pour servir de motif a 
un jugement qui prononcerait la nullity de P^lection et la dgqua- 
lification du d§fendeur. 

Comme je Tai dit dans la contestation de T^lection de Mont- 
magny : " L'ancienne mazime unus testis^ testis nuUus n'existe 
plus dans notre droit ; mais c^est pr§cis£ment parce qu'un seul 
t^moin est maintenant suifisant, qu'il faut exiger que son t§moi- 
gnage r6unisse toute les caracteres de la v6racit6 et produise la 
certitude dans Tesprit. Cela est vrai surtout quand il s'agit de 
prononcer une sentence aussi grave que celle qui ei9t demand6e 
par les p6titionnaires." Examinons done le t§moignage de Dufour, 
et voyons quel d6gr£ de foi il m§rite. 

42 
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BfMffirdcfai Qq tfimoins raconte qne pendant la derniere flection, da pre- 

L.ng.Tin. xnier jour au dernier, fies convictions ont toujours6t§ favorables 
k M. Tremblay ; qu'a tine date qu'il ne pent preciser son pere lui 
a dit qu^il perdrait sa place " s^il se montrait plus pour M. 
Tremblay qne pour le delendeur ; " qu'il s^est alors rendu chez 
Theophile Siraard, ou il a rencontre le dfefendeur ; et qu'il lui a • 
dit : " II parait que si fe continue a travailler pour M. Tremblay 
je perdrai ma place ; ** que le defendeur, aprSs lui avoir demande 
son nom, a rf*pondu: " Si vous continuez vous la perdrez certai- 
nement." 

Le t£moin ajoute dans d'autres parties de son temoignage 
que cette en t revue avec le defendeur a eu lieu vers la fin de Te- 
lection ; qu'il pense bien n'etre pasretournfe au comit6 du defen- 
deur apres ccla ; qu'il y 6tait all6 plusieura fois auparavant 
" pour avoir des nouvelles et pour savoir comment <fa se passait 
du c6te de M. Langevin;" qu'il a 6t6 effray6 par les paroles du 
defendeur et qu'il ne s'est plus mel6 d'election. 

Notons d'abord les invraisemblances de ce r6cit. Dufour 
est un homme intelligent et qui a quelqu€ connaissances, sans 
6tre an homme instruit. II savait, c'est lui-m^me qui le declarer 
que le ministre de la milice (?fait M. Yail; que sa position de- 
pendait di* ce ministre ; que Tbonorable M. Vail faisait partiedu 
gouvornemont soutenu par M. Tremblay et combattu par M. 
Langevin. Dos lors < ommeiit pouvait-il craindre que M. Lan- 
gHvin lui ferait peidro m place ? Kt comment ne pouvait-il rien^ 
ciaindre de la purt de M. Tremblay quant il est prouve qu'il se 
montrait favorable au defendeur et qu'il frequentait assidiiment 
son comite. 

Comment croire ensuile que le d»^fendeur qui s'est montre si 
prudent pendant toute rclection aitpucommettreuuefrtuteaussi 
lourde que celle qui lui est imput.'t\ eu mena^ant un horame 
qu'il ne connait pap, et auquel il est oblige de demander son 
nom, et cela en presence de plusieurs perbonnes '* et sur le ton 
ordinaire de la convertsation?*' — car c'est ainsi que iJufour ra- 
conte la chose. 

De plus, comment expliquer que Dufour ne soil plus retonrne 
au comite du defendeur apres I'entrevue ? Puisquil avait ete 
effraye, c't tait le temps de se moutrer favorable au defendeur. 
C'est apres Tentrevue qu'il devait frequenter son comite. Mais 
non, d'iipres sou propre tt-moignage, c'est avant Tentrevue (]u il 
allait souvcut chez ThCophile ^Simard. Des lors commeut pouvuii- 
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il dire au defoiideur : "Si je continue a travailler pour M. Br^sard^ai. 
Tremblay perdrai-je ma place ? " Et comment le defendeur ^-^'^ 
pouvait-il rfepondre : " Si vous continuez vous la perdrez " Le 
defendeur ne devait pas demander mieux que de voir Dufour 
" continuer," c'est-a-dire frfiquenter son comite chez Thfeophile 
Simard et parler en sa faveur ; — car c'est ce que Dulbur a fait 
d'apres la preuve. 

II y a done dans le r6cit de Dufour des intraisemblances 
frappantes et des contradictions inezplicables qui suffiraient pour 
Jeter du discredit sur son temoignage. Besumons-les : lo. Ses 
<3onviction8 sont en faveur de M. Tremblay et il se montre favo- 
rables a M. Langevin et fr6quente son comit6. Bien plus il prend 
part au triomphe du defendeur et le suit jusqu'a St. Urbain ou il 
a le courage de lui donner la main. 2o. M. Tremblay pent lui 
faire perdre sa place, et M. Langevin ne le pent pas ; il le sait, 
«! cependant il a peur de la perdre en travaillant pour M. Trem- 
blay. 80. Avant que le defendeur lui ait fait aucune menace il 
fr^quente son comity et se declare en sa faveur; il faut supposer 
que c'est la ce qu'il appelle " continuer a travailler pour »M. 
Tremblay." 4o. Aprte la menace du defendeur et lorsqu'il 
devrait en consequence se declarer plus ouvertement pour lui, 
il cesse, dit-il, de se meler d'^lection, et de frequenter le comit6 
du defendeur. 

II y a dans cette conduite et dans ces dires de Dufour un 
•caractere de duplicity et de fourberie qui ne lui fait pas honneur. 

Disons encore qu'en assistant au comitfe du d§fendeur " pour 
voir comment 9a ce passait," il jouait le role d'un espion ; et si 
Ton veut savoir qu'elle confiance on pent reposer dans le temoi- 
gnage d'un espion qu'on lise les paroles que pronon^ait le juge 
Blaclburn dans la cause de Stafford. (I. 0. et H. page 233.) 

" There is a peculiar class of evidence occurring upon these 
election petitions ; I mean that of witnessess who in a criminal 
court one would call self— discrediting witnessess — spiesy infor* 
mers, and persons guilty of crime according to their own story, — 
who come to seek the reward that is to be got by telling the 
truth the other way. In a criminal court a verdict of guilty 
would never be permitted upon the evidence of such witnesses 
without confirmation. That has long ago been established. In 
a civil court, though they are looked upon with distrust, there 
is no absolute necessity that they should be confirmed. In such 
inquiries as these we must look upon it witk considerable dis- 
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tfdef aL trust, but stiU treat it as infonnatiou which may be true. It calls 

LftDfvtiib upon the other side to give evidence in order to explain how it 

was. In that way these witnesses are valuable, but as a general 

rule they should not be made the staple of a case or be to much 

relied ui>on." 

Ce que j'en ai dit suffit a d^montrer que le t6moignage de 
Dufour est bien loin de constituer une preuve certaine, irr6cTi- 
sable. U faut ajouter qu'il est contredit par le defendeur et par 
le t6moin Quilmette. Dufour ayant d^termin6 d'une maniere 
pr6cise le jour, le lieu, et I'heure auxquels sa rencontre avec le 
d6fendeur aurait eu lieu, Guilmette a jur6 qu'au jour et ^Theure 
.indiqu^s Dufour n'6tait pas venu chez Th6ophile Simard et n'y 
avait pas rencontrS le defendeur. 

J'ai droit de conclure que le deuxidme chef d'accusation 
contre le defendeur n'est pas appuy6 d'une preuve suffisante. 

80. Pramesse d argents au comU, 

Gomme on le voit par le titre mdme de ce troisidme chef 
^d'accusation il ne s'agit plus ici de quelques individus que le 
d6fendeur aurait corrompus ou tent6 de cbrrompre; mais il 
s'agit de tout le comt6 qu'il aurait voulu acheter en bloc. Le fait 
sur lequel repose cette accusation est le plus simple, le plus 
ordinaire et en meme temps le plus innocent, suivant moi, qu'un 
candidat puisse accomplir. 

Le d6fendeur adreseait la parole k une assembl^e publique. 
Un ^lecteur I'interrompit et lui demande s'il pourra obtenir des 
aTgents pour les travaux publics dans le comte s'il est 61n, vu 
qu'il sera dans Topposition. Le d6fendeur r6pond n6gativement, 
et ajoute qu*il faudra renverser le gouvernement, ce qui exigera 
un temps plus ou moins long, et qu^ensuite il pourra peut-etre 
obtenir pour le comt6 sa part des octrois qui seront votes pour 
les travaux publics ; que dans tous les cas il ne s'agissait pas k 
cette election d'une question d'argent, mais bien d'une question 
de principes. 

Je ne crois pas qu'on puisse s^rieusement soutenir qu'il y a 
un acte de corruption dans ces paroles du defendeur. 

II. 

ACCUSATIONS CONTBE LES AGENTS DU D]£FENDEUB. 

lo. Contre M. Joseph Kane, — Apres avoir entendu toute la 
preuve faite en cette cause je m'attendais que les p^titionnaires ne 
persisteraient pas dans toutes les accusations qu'ils avaient tent£ 
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de prourer, et qn'ils en abandonneraient an moins qnelques- Braiardeiai. 
unes, je me snis tromp6 ; il n'en ont pas retir6 nne senle, qnelle ^»°8«'»°* 
qn'ait 6te la prenve prodnite. 

L'accnsation port§e contre M. Kane est nne de celles qne je 
no croyais pas s^rienses. 

Gr6goire Jean va regler son compte chez M. Kane qui est 
Tagent de Madame Nairn. C*^tait dans la semaine prec6dant la 
rotation. Tout naturellement apres le compte r^gle, on parle 
d'election, et M. Kane vante son candidat qui 6tait le dfefendeur. 
Gr^goire Jean lui repond qu'il amenerait M. Langevin rouge 
depuis les pieds jusqu'au bout des oreilles et qu'il ne voterait pas 
pour lui. 

La rfeponse ne manquait pas d'^nergie, et Grfigoire Jean dit : 
c'est tout ce qui s'est passe entre nous. Mais il ajoute tout*a- 
coup : " II m'a dit que eela pourrait me gener, " et c'est dans 
cette phrase qu'on pretend qu'il y a tentative d'intimidation. 

A quel propos M. Kane a-t-il dit ces paroles ? A quoi 
r6pondait-il quand il les a dites, et que voulait-il dire en r^alite ? 
— Nous n'en savons rien. S'il a dit cela en reponse a la derniero 
phrase de Gr^goire Jean, le sens naturel de ces paroles etait 
celui-ci : rouge comme vous etes, cela pourrait tous gener de 
voter contre M. Langevin, s'il etait rouge depuis les pieds jus- 
qu'au bout des oreilles. 

Quoiqu'il en soit il serait injuste d'annuler une election pour 
un propos vague et sans signification d^terminSe comme celui que 
Jean a mis dans la bouche de M Kane, et je partage tout-a-fait 
I'opinion exprimfee par le juge Lawsox et citfie par les avocats 
du defendeur dans leur factum : 

'* Where the expressions are doubtful, where they are only 
" used upon one occasion, and where they are susceptible of an 
" innocent meaning, which meaning was put upon them by some 
'' of the bystanders, J should not feel myself justified in holding 
'* that this amounted to undue influence. 

" Undue influence, like other frauds of which it is only a 
" species, must be established by evidence, and cannot be arrived 
" at by conjecture." 

2o. Contre VHon. M, Price, — Oette accusation est encore 
plus dfenufee de fondement que la pr§c6dente. Andr6 Carr6 
raconte que M. Price est alle choz lui qnelques temps avant la 
votation voir un nomm6 Louis Tremblay qui s'y trouvait ; qu'il 
ne lui a pas parU d'61ection, ni dc M. Langevin, et que cependant 
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il Ini a dit, on ne sait a quel propos : Si vous voulez etre '* pout 
moi,'' je vous engagerai pour teiidre ma peche a Tadousac." 

Ce temoignage est formellement contredii par M. Price et 
des lors Taccusation manque completement de preuve, 

80. Co aire JH. Denis Gavthier. — Les p6titionnaires accusent 
M. Denis Gauthier d'avoir intimidfe deux felecteurs» Thomas 
Tremblay et Charles Bouchard, qui sont les deux seuls t^moins 
entendus par les petitioniiaires an soutien de leurs accusations. 

Thomas Tremblay declare a Denis Gauthier qu'il n'a pas 
I'intention de voter, qu'il aurait besoin d'emprunter une somme 
d'argent pour payer sa terre. II prfetend que Denis Gauthier lui 
aurait dit a ce sujet qu'il devait etre un homme plus ind^pendant 
que cela, que si M. Collard ne voulait pas lui preter d'argent, 
d'autres lui en prdteraient : que M. Price lui avait dit de prendre 
des effets a compte de sa dette, et qu'il 6tait bien libre de ne pas 
les prendre." 

En supposant que ces paroles seraient ATaies elles ne con- 
tiendraient reellement ni une promesse de preter de Targent^ ni 
une menace de ne pas prendre des effets en paiement. Ce sont 
deux faits que Denis Gauthier constaterait, savoir : que d*autres 
que M. Collard pourraient prfeter de Targent a Thomas Tremblay 
et que lui (Gauthier) est libre de prendre des effets ou non. Mais 
il ne dit pas a Tremblay ce qu'il fera, sMl vote dans un sens 
plutot que dans un autre. Au surplus, Denis Gauthier entendu 
comme temoin du d^fendeur, jure qu'il n'a pas adresse a Thomas 
Tremblay les paroles ci-desbus, et je n'ai pas de raison d'ajouter 
foi au temoignage de Thomas Tremblay plutot qu'4 celui de 
Denis Gauthier. 

Je puis dire la m^me chose relativement ibi Charles Bouchard. 
Les paroles qu'il pretend lui avoir 6te adressfees par Denis Gku- 
thier constitueraient bien une tentative d'intimidation. Mais 
Denis Gauthier nie formellement avoir tenu un semblable propos^ 
et Charles Bouchard lui-m^me a declare a Alfred Tremblay que 
Denis Gauthier ne I'avait pas emp6ch6 de voter maisqu'il n'avait 
pas vot6 parce que <;a ne lui adonnait pas. 

II faut done conclure encore ici que la preuve des petition- 
naires est insuffisante. 

4o. Contre M, Onisime Gauthier. — M. Gauthier est membre 
de la legislature locale de Quebec, pour le comt6 de Charlevoix. 
Au moment ou Telection commen<;ait, la session de la legislature 
locale venait de finir et M. Gauthier arrivant dans sa paroisse, 
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rendit compte de sa conduite parlementaire^ en meme temps ^•"^'J**'*'- 
qu'il annon<;a la candidature dii dfefendeut. Lange^n- 

Les p^titionuaires lui font nn crime d* avoir dans ce discoara 
parl6 des mines de fer de St. Urbain, du ehemin de fer du Lac 
St. Jean, et smrtout d'un octroi de $600 qn'il avait obtenn da 
gouvernement pour la construction de deux ponts dans St. Urbain. 

J'ai peine k comprendre comment on pent trourer matidre 
a accusation dans les paroles prononces per U . Ganthier. 

On Tavait accuse dans la paroisse d'etre la cause de la sus* 
pension prolongee de Vexploitation des mines. Bien de plua 
naturel qu'il saisi^se la premiere occasion de se disculper et de 
prouver qu'il travaille de toutes ses forces pour que cette exploi- 
tation des mines soit continuee, et c'est en vain que Ton pr6tend 
voir en cela un appftt aux felecteurs. 

Le ehemin de fer du Lac St. Jean, encore a Tetat de projet, 
occnpait beauconp Tattention pu}>lique, mais n'avait pas et n'a 
pas encore de trac6 adopte. M. Gauthier informe ses constituants 
qu'il a forteraent engage le gouvernement ufaire une exploration 
pour voir s'il ne serait pas possible de faire passer ce ehemin 
dans son comt6. • 

II n'y a la certainement rien que de legitime. 

Enfin M. Gauthier informe los electeurs de sa paroisse qu'il 
a obtenu du gouvernement $b*00 pour la construction de deur " 
ponts. Mais il «joute qu'il reparl^ra de cela apres Selection. 

C'est dans cette derniere i>arole snrtout que les pctitionnaires 
voient la faiite. Mais jj crois vrainient qu'ils y metteiit trop tic 
bonne volonte. On voit-on le ni;il ? est-ce dans le fait d'avoir 
annonce Toctroi obtenu? — Mais M. Gauthier ne fiisait en cela 
que remplir son devoir de depute K»t-ce dans le fait d'aroir 
retkrde juNqu'npres releciion la distribution di? Tjirgent et la 
conTeclion des travur.x ?— Mai« je s<*ruis ourirux d»* savoir ce 
que les pttitionnnires iiuruit dit si M. Gauthier avait dTpense 
pendant IV'leciion les • GOO ol)tenues. C'est alors suitout, ](»ppnse 
qu'ils auraient eric a la corruption, et je crois sincnrement quVn 
agissant comme il Ta lait, M. Gauthier a fait un acte sage et 
prudent. 

Relativement aM. Gauthier, les petitionnniros ont nccuse Ic 
def»'iideur de Tavoir engage connne ngent dans son election, 
alors qu'il avnit t te trouve coupable par cette cour de manceu- 
vres fraudulruses dans une election p'.ec^dente. 

I^a section 103 de notre statut qui sort de l)ase a cette accu- 
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^ •* "*• sation ne s'expliqne pas bien clairement snr ce terme d'agent 
LsngeTia. q^'ellc emploie, et Ton peut soutenir arec qaelque apparence de 
raison qu'elle a voulu designer I'agent nomm6 par lea candidats 
en vertu de la section 121. Mais je n'ai pas besoin de decider 
cette question. Pour qil'il y ait lieu d'appliquer la section 103 
il faut dans tons les cas que le candidat ait su que Tagent engage 
arait 6t6 trouT6 coupable de manoBUvres frauduleuses ; or, le 
defendeur jure positirement qu'il n'a appris qu'aprds I'^lection, 
sayoir le 10 fgyrier dernier que M. Ghtuthier avait £t6 rapporte 
comme coupable de menses corruptrices. 

5o. Contre M. J. S. Perrault — On a pu remarquer que je stds 
entr6 dans peu de details en disposant des accusations prSce- 
dentes dirigfees contre des amis du d6fendeur. Je serai plus bref 
encore en parlant de celle«»ci ; car la preuve qui Tappuie est bien 
loin d'etre satisfaisante. 

Dans plusieurs des cas qui pr6c6dent, il a suffi pour d^truire 
la preuve de la poursuite de mettre en regard la preuve de la 
defense. II en sera de meme dans celui que j'examine en ce 
moment. 

M. Perrault est arocat et il 6tait charg6 d'une cause contre 
un nomrn^ Seraphin Lajoie. Or ce dernier et sa femme racontent 
que M. Perrault leur a promis de mettre fin a ce proces, si Lajoie 
voulait etre partisan du dgfendeur. 

L'accusation est grave ; mais les deux seuls t^moignages 
qui en font la preuve ne m6ritent aucune confiance, et ils sont 
de plus contredits dans leurs parties essentielles par Seraphin 
Villeneuve, Jules Trudelle et M. Perrault. 

Seraphin Lajoie est un homme perdu de renomm6e et sa 
femme qui d'apr^s la preuve jouit d'une meilleure reputation ne 
mUuspire gu&re plus de confiance. Lamaniere dontelle a rendu 
son temoignage, la disposition oii elle paraissait 6tre de prouver 
beaucoup plus mgme que son mari, le soin qu*elle a pris de dire 
que Seraphin Villeneuve n'6tait pas pr6sent k la premiere entre- 
vue chez M. Perrault quand son mari lui meme admet que 
Villeneuve fetait prfesent, le fait assez strange que Lajoie ne 
meutionne pas la presence de sa femme dans cette occasion, et 
que Villeneuve jure positivement qu'elle n'y 6tait pas, tout cela 
me juotifie d'ajouter peu de foi a son t6moignage. 

Lors mdme que la defense n'aurait pas produit d'autre 
t6moignage que celui de M. Perrault, je n'aurait pas h^siter a 
declarer Taccusation non fondee. Mais il y a de plus les t^moi* 
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gnngeB de Villeneuve, de Trudelle, et d^un grand nombre de b»m«'j^«««»- 
^mollis qui sont veuus prouver la mauvaise reputation de Lajoie. ^*«««''»«- 

III. 
INFLUENCE INDUE CL£bICALE. 

Ce nVst pas sans hesitation et sans une juste defiance de 
mes forces que j'aborde la dorniere partie de cet important litige. 
Nous sommes arrivee au point culminant de la cause, et ce nVst 
pas une t&che facile que de dissiper les redoutables obscuritfis 
qui Tenvironnent, 

ITn volume serait n^cessaire pour donner aux questions qui 
vontsurgir les d^yeloppements qu'elles m^ritent. — Mais la nature 
meme de cette cause mUmpose la c6l6rit6 comme premier devoir 
et je n'ai pu Faire ce travail aussi complet que je Taurais voulu. 

D'atitre part, je sais ce qui m'attend a Tissue de cette cause. 
Je n'ai pas oubli6 les invectives, les outrages et les menaces 
qu'une certaine presse m^a prodigues k Toccasion de Parrot pro- 
nonc6 k Sorel, et je suis bien sur qu'elle va r66diter ses " pacifi- 
ques rfiquisitoires.^' 

B&jk m^me elle a commence, et Ton a pu voir dahs uli journal 
de Montreal une menace de me traduire devant le Parlement si 
je ne rendais pas un jugement conforme k ses d^sira. Quand on 
comprend de cette manidre la liberty et Tindependanee dcs juges, 
il n'est pas ^tonnant qu'on veuille enlever au clerg6 la liberty 
de la predication. — Mais ni les menaces ni les injures ne m*em- 
p^cheront d'ob^ir aux inspirations de ma conscience, et de juger 
suivant les lumidres que T^tude et la reflexion m'ont donn6es. 
Je connais mon devoir et je le remplirai consciencieusement sans 
m'inquieter des consfequences. 

Pour procfeder avec ordre, je ne suivrai pas le systems 
adopts par les avocats des deux parties qui ont discute sous des 
chefs diffSrents les paroles reproch6es k chaque pretre. Ces 
diverses accusations se ressemblent toutes plus on moins, et les 
memes principes s*appliquent aux unes et aux autres. 

Je les r6unirai done en une seule ; mais pour importer plus 
de clarte dans mes deliberations, j'en ferai trois chapitres que 
j4ntitulerai: la " Preuve," la " Loi," les " Precedents." 

LA PREUVB. 

I. — La premidre question k rSsoudre est celle de la iegalite 
d'ane partie importante de la preuve faite, 

4a 
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^''- Les p6titionnaireB out all6gu6 que certaiiiB cut68 du comte 

^*'*«*^*^ de Charlevoix out exerc6 une influence indue sur les electeurs 
en les mena<;ant de peines spirituelleB et temporelles, tant en 
chaire que hors de la chaire ; et lois de Tenqudte ils ont amen§ 
des tgmoins pour prouver soit des proi>06 que ces cur6s auraient 
tenus hors de la chaire, soit des sermons qu'ils auraient pro- 
nonces du haut de la chaire. Le d6fendeur a objects k cette 
demi&re preuve, c'est-d-dire k celle des sermons prononc^s dans 
la chaire, et 11 a pretendu que cette cour n'6tait pas comp^tente 
JL recevoir une telle preuve. 

L'objection me paraissant tre8-s6rieuse j'ai cru devoir la r6- 
server au m6rite, tout en exprimant Topinion que je ne croyais 
pas cette preuve illfegale. Je crois devoir maintenir encore 
cette opinion, et je d6velopperai les raisons que j*ai alora expo- 
86es en peu de mots. 

Au soutien de son objection le d^fendeur a invoqu6 les im- 
munit6s eccUsiastiques, et je dois en consequence exposer 
d'abord en quoi consistent ces immunit6s. EUes sont de deux 
espdces, (je ne parle pas ici des biens ecclesiastiques) : " rimmu- 
nit6 de eausd et I'immunite de persond,^^ 

yimmunite de causd a lieu quand la cause k decider est da 
domaine spirituel, c'est-a-dire touche a un point de doctrine soit 
dogmatique soit morale : par exemple, quelqu'un vient me de- 
mander d'annuler son marriage parce que les conditions n^ces- 
saires k la validity du sacrement font d^faut, ou bien il pourstiit 
son cur6 x>our le contraindre k lui donner Tabsolution ou a lui 
administrer quelque saerement ; dans ces cas ou autres du m^me 
genre il y a lieu a " rimmunit6 de caus& ;" car ces causes depen- 
dent evidemment du domaine spirituel, leur nature meme le 
demontre ; mais remarquons-le bien, cette " immunity de causa'' 
n'est pas un " privilege," c'est un ** droit " fonde sur la constitu- 
tion meme de TEglise, et la nature spirituelle des causes. 

L'immunite de persona est le " vrai privilege " du for com- 
petent. II est personnel, inherent k toute personne ecclesiastique, 
et il consiste en ce que cette personne eccUsiastique ne pent 
etre accusee ou citee en justice que devant le tribunal ecclesias- 
tique. Cette immunite personnelle du prdtre s'etend k toutes 
les causes, quelle qu'en soit la nature, saufquelques rares excep- 
tions qu'il serait trop long d'enumferer. 

Qu'il ait agi comme pretre, ou comme citoyen^ dans la vie 
publique, ou comme individu dans la vie priv6e, il est toujoars 
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" personne ecclfisiastiqne," et comme tel il jonit du pririlfege du ■^"^f 
for competent, c'est^-dire qu'il peat d6cliner la competence du 
for lafqne. 

Telle est la doctrine catholique, et je puis la r^sumer en 
quelques mots : Je suis incompetent dans toutes les causes ou la 
question k d6cider est une question de doctrine dogmatique, de 
morale, ou de discipline, et aussi dans celles ou la personne pour* 
suivie est eccl6siastique. Je suis competent a juger les actes du 
prfttre, en autant qu'ils peuyent affecter les droits des tiers, 
pourvu que ces actes soient d'une nature temporelle, et que la 
personne du pr^tre ne soit pas en cause. 

On se rappelle que dans la cause " Derouin et Archambault."* 
que j'ai jug6e k Sorel, j'ai invoqu6 le privilege de Timmunit^ 
ecclesiastique pour me declarer incompetent. 

J'ai soutenu que nos trait^s et notre constitution reconnais- 
sant en ce pays le " libre exercice de la religion catholique," sans 
qu'il f&t interrenu aucun concordat pour y apporter des limites ; 
il s'ensuivait que TEglise catholique y jouissait du droit de se 
gouvemer d'apres ses regies propres et son droit ecciesiastique. 
Ten ai conclu que les immunit^s ecciesiastiques devaient 6tre 
admises et reconnues dans notre droit, comme faisant partie du 
droit ecclesiastique et j'ai, en consequence, renvoye Taction que 
le demandeur Derouin avait portee centre son cure. 

Plusieurs journaux ont affirme que ce jugement avait ete 
condamne k Rome, et ils ont laisse entendre qu'ainsi les immu- 
nites ecclesiastiques n'6taient pas reconnues meme k Borne comme 
une doctrine susceptible d'application en Canada. 

Je profite de I'occasion qui m'est offerte ici pour retablir la 
verite des faits, et en meme temps pour reyenir sur ce qu'il pou- 
vait y avoir d'errone dans mon jugement de Sorel. 

Les Docteurs Remains auxquels un evdque de ce pays avait 
soumis mon arret Tont approuve et Tout loue dans ses parties 
essentielles et dans ses conclusions. Ce qu'ils ont desapprouve 
je vais le dire. 

Tout en reconnaissant sans restriction " Timmimite person- 
nelle" ecclesiastique, je voyais dans son application aux affaires 
purement temporelles du pretre beaucoup de difficultes. L'ab- 
sence d'officialites dans ce pays me paraissait susciter des embar- 
ras tres-serieux dans la procedure en matiere civile et criminelle, 
et je disais : '* il semble toutefois que ce privilege ne s'etend pas 
de droit Divin au-deU des femctionB ecclesiastiques, et que, dsiit 
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'"**S? ****' 1®* affaires putemenit temporeHes, dans les pays au il n^ a pas 
LugeTin. d'officialit^s, Ics eccl^siastiques sont soumis comme membres de 
la 60ci6t6 civile anx tribunaux civils " 

Je faisais done nne distinction entre le pr^tre exer^ant son 
ministere sacerdotal et le pr^tre accomplissant les actes ordinaires 
de la vie civile, et sans nier le " privilege " au second, j'elprimais 
Topinion que '* rimmunit6 personnelle" pourrait £tre sans in- 
convenient limits au premier. 

C'est cette distinction que les Docteurs Bomains ont df sap- 
prouvfee, et ils ont dSclarg que " Timmunitg personnelle " devait 
6tre admise dans son int^grite. 

Partant de la mSme distinction, je consid6rais comme ^tant 
d^une nature " spirituelle " la cause que j'avais a decider parce 
que c'^tait un " sermon " qui m'elait soumis, et je nie d^clarais 
incompetent " ratione materise." 

On fat d'avis i Rome que le demandeur ne me demandant 
pas de juger si le sermon de son cure etait** conforme a la doc- 
trine " ou non, mais de decider que son cur6 Tavait injurie du 
haut de la chaire, je devais me declarer incompetent " ritione 
personsB,*' et non pas *' ratione materia^, 

Comme on le voit, mon arret de Sorel d'apres la decision des 
Docteurs Romains pichait en deux prints : lo. il ne sanctioiiuait 
pas " toute " la verite en proposant de liraiter aux *' affaires eccle- 
siastiques" Timmunite personnelle du prdtre ; 2o. il g^neralisait 
trop en declarant '* spirituelles " toutes causes ou le sermon dan 
prfitre etait mis devant la cour. 

Faisons marntenant rajiplication des priiicipes que j'«^ riens 
d'exposer a Tobjection que le defeadeur a faate a la preute de 
quelques sermons par les petitionnaires. 

11 ne pent invoquer le privil'ge de V *' immunite person- 
nelle" ecclesiastiqiie, ctir les parties en cause sont laiqut»«r. Je 
sais que Ton a pretendu que les pret:es dont on a prouve les ser- 
mons, se trouvaient reellement mis en cause. Mais cVst une 
erreur. Je ne fais pas le proces de ces pretres ; je ne puis prc- 
noncer contre eux aucune condamnation quelconque, et il u en 
est demande aucune. Aacun avis de I'accusation ne leur a ete 
donn6 et consequemminit en vertu de la section i04 (87 Victoria, 
chapitre 9), ils ne pourraient pas meme etre prives de leur droit 
de suffrage, si Telection 6tait aunul6e pour influence indue ox- 
ercee par eux. Qiiant a Tajnende impos^'e par la section 95, il 
faudrait une action personnelle portee contre eui pour les faire 
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condamner, et ce serait alors seulement que V " immunit6 per- Braewrdrfai. 
Bonnelle " pourrait etre invoqufee. LangeTin. 

Le dgfendeur ne pent pas invoquet non plus ati soutien de 
son objection rimmunitfe " de causft ; " car le seul fait de la part 
des pfetitionnaires d'all6guer et de vouloir prouver que certains 
cur^s ont, du haut de la chaire, par des sermons mena^ants, inti- 
mid6 les 6lecteurs, ne donne pas k cette cause le caractere 
" spirituel. " II pent y avoir et il y a dans ces sermons ou dis- 
cours qualifies tels, des mati^res d'une nature toute temporelle, 
qui tombent nficessairement dans ma jurisdiction. II peut y en 
avoir, et Ton verra qu'il y en a d'autres qui touchent i la theo- 
logie morale ou k Tenseignement de la verit6 cathalique, et qui 
par consequent ne sont pas de ma competence. Ainsi prenons 
des exemples dans cette cause. Deux t6moins des p^titionnaires 
ont depose que le Revd. M. Fafard, leur cur6, avait dit k quel- 
ques-uns de ses paroissiens qu'il avait clairement d^sign^s du 
baut de la chaire : '' que sans lui et les bons habitants, ces 
paroissiens n'auraieiit pas pu <?nse.:.encer leurs terres le prin- 
temps precedent, et que s'ils voulaient avoir k Tavenir de sem- 
blables services de la part de leur cure et des bons habitants, ils 
devaient voter comme eux.'* II est clair que de semblables 
paroles ne touchent en rieu k Tordre " spirituel," et s'il n'avait 
pas ete prouve par le defeiideur qu'en realite le Revd. M. Fafard 
n'avait pas parle de la sorte, j'aura.is eu a decider si ces paroles 
pouvaient constituer une tentative d'intimidation. 

XJn autre cure aurait, entre autres choses, dit du haut de la 
chaire que le liberalisme catholique etait une erreur condamnee 
par Tegiise, et qu'il y aurait peche a voter pour un liberal catho- 
lique. 

II est clair encore qu'il y a dans ces paroles un enseignement 
doctrinal sur lequel je ne suis pas competent a decider. 

Le sermon n'est done pas de lui-m^me en dehors de toute 
jurisdiction laique ; u'est la matiere de ce sermon, et la nature 
de la demande faite au tribunal a son egard, qui determinent de 
quelle jurisdiction il releve, pourvu toujours que le pretre ne 
soit pas lui-meme poursuivi. 

Un nouvel exemple ne sera peut-etre pas inutile pour jeter 
plus de lumiere sur ce sujet complexe. 

Une cause est pendante devant moi entre deux laiques. Le 
demandeur revendique tous les biens de la succession de son 
pere comme etaut son seul heritier legitime. Le d^fendeur lui 
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firMtard tioi. oppose uu testament du d^funt qui Ta inatitag son legataire 
^^•'H^riiu tiniversel ; mais le demandeur pr§teiid que ce testament n'a pas 
6t6 librement fait par le testateur, et qu'il est le produit de la 
suggestion et de la captation pratiqu^es par le cur6 de la paroisse, 
au moyen de propos et discours insinuants ou mena^ants pro* 
nonces dans la chaire et hors de la chaire. 

Soutiendra-t-on qu'il ne sera pas permis au demandeur de 
faire la preuve des faits qu'il allegue, en donnant pour raison 
que je ne suis pas competent a juger les actes du pr^tre ? je ne 
le crois pas. La personne du pretre n'etant pas en cause, et la 
question k decider ne touchant pas a la doctrine catholique, le 
d6fendeur ne pent invoquer ni rimmunitS " personnelle " ni 
rimmunit6 " de caus&. " 

Dans la presente cause il ne s'agit pas d'un testament mais 
d'un mandat politique confi6 au d^fendeur par la majorit6 des 
^lecteurs du comt6 de Charlevoix. Les p6titionnaires, electeurs 
de ce comt6, pretendent que ce mandat n'a pas He librement 
consenti ; qu'une partie des electeurs ont 6t6 ill6galement influ- 
ences par les sermons de quelques cur6s, et que le contrat inter- 
venu entre les Electeurs et leur d6put6 se trouve ainsi vici£, et 
doit etre declare nul. La personne de ces cur^s n'est pas en 
cause et leurs sermons n'y sont introduits qu'en autant qa'ils 
peuvent affecter los droits des parties en cause. 

Pour savoir dans quelle mesure ils ont pu affecter ces droits 
des tiers, pour juger en un mot de I'effet qu'ils ont pu prodoire 
sur Tesprit de ceuz qui ont consenti ce contrat de mandat, dont 
la nullite est demandee, il faut u6cessairement que je connaisse 
ces sermons. J'ai done du en receroir la preuve, et je pourrai 
apprecier Tinfluence qu'ils ont ezerc6e. Mais ce ne sera pas tout ; 
il me faudra de plus decider, a la demande des pStitionnaires, 
que cette influence est " indue " ou " illt'gale. " Si pour cela il 
me faut alors juger la doctrine des sermons, et la declarer fausse, 
je reconnaitrai mon incompetence, en meme temps que la )6ga- 
lite de I'influence exercee. 

Mais pour prononcer cette incompetence m£me, il fallait 
connaitre les paroles bidmees par les p6titionnaires et il fallait 
consequemment en permettre la preuve. D'ailleurs, il y a dans 
cette preuve, comme je Tai dit plus haut, un m6lange de choses 
teuiporelles et spirituelles, et il eut 6t6 impossible, lors de I'audi- 
tion des temoins, de s^parer ces choses. Enfin, je crois qu'il faut 
connaitre I'ensemble d'un discours pour en appr6cier exactement 
la portee. 
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Tontes ces Taisons me justifient pleinement, j'espere, d'avoir ^raat^d #ai. 
permis la preuve k laqaelle le dfefendeur a objectfe. iM^^rb^ 

II. Yoyons maintenant quels sont les faits prouygs contre le 
clergfe du comt6 de Charlevoix. 

Disons d'abord qa'aucune action commtine ne parait avoir 
fet6 concert6e entre les differents curfis du comt6, en vue de Tfi- 
lection. II n'est pas 6tabli qu'ils aient fait aucune organisation 
personnelle, ni pris part a Torganisation r6gl6e par les partisans 
du dfefendeur pour le faire 61ire. 

Eelativement a quelques uns d'eux,la preuve est absolument 
muette. Quelques autres paraissent avoir fait connaitre leur opi- 
nion dans des termes qui sont irreprochables, a ceux qui la leur 
demandaient, et s'en £tre tenus 14. 

Le Eevd. M. Doucet, cur6 de la Malbaie, est au nombre de 
ces demiers. 

Aucun d'eux n'a pris part aux assemblfees politiques tenues 
pendant Telection, sauf le B6vd. M. Sirois qui a ete vu dans une 
de ces assemblies. Aucun d'eux ne s'est occup6 de ce qu'on 
appelle la cabale 6lectorale. Aucun de ceux qui sont iucrimin^s 
pour leur discours ou sermons n'a mentionn6 en chaire les noms 
des candidats, ni traite les questions politiques que Ton debattait 
sur les " hustings." 

Enfin, ce qu'on leur reproche, ce sont des paroles pronon- 
c6e8 dans la chaire ou hors de la chaire, contenant, d'apres les 
p^titionnaires, des menaces de peines spirituelles, et constituent 
une influence indue ou intimidation. 

Je resume en aussi peu de mots que possible ces paroles 
telles que la preuve les a ^tablies, avec les noms de ceux qui les 
ont profer6es. Je ne mentionne que les plus importantes : 

Par le Eevd M. Sirois : " Que le libfiralisme ^tait une 
erreur condamnee par Teglise, et qu'il se glissait pavmi nous 

comme le serpent dans le Paradis terrestre, qu'il 

fallait combattre ce lib^ralisme qui pouvait conduire notre pays 
a la mine, qu'il fallait 6couter les prMres et les 6vdques et non 
pas les " faux-christs " et les faux-prophetes " qui venaient 
dans la paroisse pour diviser le troupeau de son pasteur, et 

precher que le pretre n'a rien k faire dans la politique que 

s'ils 6coutaient ces '' loups ravisseurs " et se separaient de leur 

clerg6, de terribles ch&timents 6taient reserves au pays que 

le lib6ralisme avait caus6 la revolution fran<;ai8e et qu'on y avait 
§gorge les prfitres qu'il exer^ait aussi des ravages des- 
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:BraPMrd «f ai. frticteurs en Allomagne ot quo la memo chos.i pourrait ariivt*r 

Langevia. j^j ^^^^ j^ pavti liberal etait daiigereax, oppose aux interets 

rcligieux et condamne par les eveques qu^ilu'etait pluspermis 

en conscience d'etre un liberal catholique puisqne les eveques 

avaient condamne ce liberalisme que voter 6tait un devoir 

de la plus haute importance et qu*a leur mort ils se feraient des 
reproches s'ils avaient contribm'; a Tt'lection d'homraes qui von- 
laient si'parer TEtat de TEgliso, et quils travaillaient adi'lruhvla 

confiance qu'ils devaient avoir dans le prelre qu'enfiu iU 

devaient voter suivant leur conscience ^clairfee par le maude- 
ment des fiv^ques 

l*ar le Rfevd. M. Langlais — " Qu'il y avait dans la paroisse 

des tfites croches qui y semaient la discorde Qu'il fallaitobeir 

aux supferieurs ecclfesiastiques qui avaient droit d'6clairer leur 

conscience que le liberalisme 6tait condamn6 par le souverain 

Pontife que les libferaux ^taient des tromi)eurs, et qu'ils ne 

devaient pas donner leur suflrage k un liberal que cen'etait 

pas assez qu'un candidat fut catholique, mais qu'il fallait consi- 

dferer sesprincipes que Victor Emmanuel et G-aribaldi §taient 

des catholiques, et qu'ils n'en fesaient pas moins la guerre a 

I'eglise que les liberaux font aussi la guerre 4 V^glise, et qu'il 

y aurait p^che a voter pour un liberal, a moins qu'ils ne siissent 
pas que c'6tait un liberal qu'il n'etait pas permis en cons- 
cience d'etre pour un liberal catholique qu'a I'heure de la 

mort ils aimeraient mieux avoir 6tfe du c6t6 du Souverain Pontife 
ef des Eveques que du c6te de Victor Emmanuel etde G-aribaldi... 

Par le R6vd. M. Tremblay. — Qu'il n'y a pas deux liberalismes 

mais un seul, et qu'il 6tait condamn6 par les ^vdques que 

quant a lui, avec les connaissances qu'il avait, il croirait com- 

mettre un p6ch6 en votant pour le parti liberal {Le Rfevd. 

M. Tremblay a dit la m6me chose hors de la chaire a un 6lecteur 
qui 6tait venu le consulter.) 

Le R6vd. M. Cinq-Mars n'a fait que lire en chaire la lettre 
pastorale des fev^ques, en y ajoutant quelques commentaires pour 
d^finir le liberalisme catholique, et pour montrer qu'il 6tait con- 
damne par les eveques. Mais hors de la chaire, A son presby tere, 
il a parle d'election a trois personnes, et apres leur avoir lu des 
extraits du discours de I'hon. Id. Huntington, k Argenteoil, il 
leur a dit : " quant k moi, connaissant la signification et la port^e 
du discqurs de M. Huntington et de la lettre pastorale des 
6veques, je croirais faire un pech6 si je votais pour M. P. A. 
Tremblay. 
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Je ne cite lien du R6vd. M. Fafard; car je ne crois pas qu'on 
puisse sferieusement incriminer ses paroles relativement k Tfelec- 
tion. II a dit ceitaines choses qui 6taienl blessantes pour quel- 
ques-uns de ^es paroissiens, et particulierement pour Tun d'euz 
qu'il a d^signe par les mots " 6chappe de prison,'' mais ces choses 
ne pouvaient avoir aucun effet sensible sur r61ection. 

Tai d(^k dit que les t^moins de la d6fense ayaient d£truit la 
preure faite par les petitionnaires des pr^tendues menaces que 
M. Fafard aurait faites k tine certaine classe d'6lecteurs, de ne 
plus leur rendre k i'avenir les services qtfil leur avait joit&rieu- 
rement rendus. 

Je ne dirai aussi que quelques mots du B6vd. M. Boy qui 
n^a fait que reprocher k ses paroissiens le scandale qu'ils avaient 
causg en se battant dansune assembl6epublique,etleuradresser 
quelques observations d'un caractere local et personnel, qui ne 
pouvaient en aucune maniere influencer le vote des glecteurs. 
Pour les punir du scandale qu'ils avaient caus6, il a j-uge k propos 
de ne dire qu'une basse messe au lieu de chanter la gKand'messe 
le dimanche. Cela reigarde entierement son sap6rieur eccl6siatf- 
tique et lui, et Ton doit comprendre que je n'ai rien it y voir. 

Tels sont les faits prouv6s, au moins les plus importants ; 
car on comprend qull y a une multitude de details dans lesquels 
je ne puis pas entrer. 

Avant de dire quel effet les sermons ou discours •oi-dessus 
ont produit, il n'est pas inutile de montrer que plusieurs des 
phrases cities, et des expressions employ6es, sont tir6es presque 
textuellement de la lettre pastorale des eveques, et quelquefois 
m6me de I'Ecriture Sainte. 

Avant le B6vd. Sirois, J6sus*Christ avait dit ces pardes '' de 
faux christs et de faux prophetes s'^leverost, ne les croyez pas," 
et I'Ancien Testament avait recommande au pasteur de ne pas 
abandonner son troupeau **aux loups ravisseurs." 

Comme lui, la lettre pastorale des §vSques qu'il commentait 
comparalt le liberalisme catholique " au serpent qui se glissa 
dans le paradis terrestre^ et disait '* qu'il n'gtait plus permis en 
conscience d'etre liberal catholique." Comme lui et ses confreres, 
la lettre pastorale disait que les partisans de cette erreur vou- 
laient briser les liens qui unissent les peuples aux 6v6ques, que 
cette erreur est dangereuse, qu'elle a caxxah des d6sastres en 
Europe et pourrait en causer ici, et qu'il faut la repousser et 
accepter les enseignements de la hierarchic eccl6siastiquo. 

44 
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La lettre pastorale disait encore que le pretre et T^yeque 
peuyent dans certaines circonstancoa declarer avec autorit^ '* que 
voter en tel sens est tin p6ch6," et Fon pent voir en conB6qnence 
qne les cur^s incriminfis ayaient en r6alit6 ajout6 pen de com- 
mentaires h la lettre pastorale dn 22 septembre 1875. 

Qnoiqa'il en soit, il convient pour en finir avec la question 
de faits, de dire Teffet probable que ces discours ont produit Or 
dans mon opinion il est parfaitement sur d'apres la preuve que 
le r6sultat g6n6ral et final de T^lection n'en a pas 6t6 affect^. 
En comparant les votes enregistr^s en faveur des deux partis 
dans les elections pr6c6dentes et dans celle-ci, il est facile de se 
convaincre que les paroisses de St. Urbain et de la Baie St Paul 
sont les seules qui aient donn6 un r6sultat different dans la der- 
nidre Election. Quelques t^moins ont expliqu6 cette difference 
par divers m^contentements suscit^s contre M. Tremblay k Toc- 
casion de quelques-uns de ses votes en chambre, et k roccasion 
de la construction d'un quai k la Baie St. Paul. II y a du vrai 
en cela ; mais la veritable explication se trouve dans le fait sui- 
vant : M. On^sime Gauthier est un homme qui exerce beaucoup 
d'influence dans St. Urbain et la Baie St.' Paul. En 1874, il a 
employ 6 toute cette influence k combattre M. Chauveauetiisou- 
tenir M. Tremblay. En 1876 11 s'est pr^sent^ lui-mSme et s'est 
fait 6lire par une forte majority, ce qui a encore accru son influ- 
ence. Or en 1876 il a toum6 toute cette influence contre M. 
Tremblay, et il a ngcessairement entridn6 avec lui tine grande 
partie de ses amis. 

C'est Texplication que donne Thon. M. Price, et je crois qu'il 
a raison. 

Que les sermons des Sevds. MM. Sirois, Langlais ei' Trem- 
blay aient 6t6 de nature k nuiro k M. Tremblay, la chose ne fait 
pas doute dans mon ^rit ; mais qu'ils aient r^ellement produit 
de I'effet sur un nombre d'6lecteur8 tant soit peu notable, je suis 
convaincu que non, et la preuve le dSmontre. 

J'ai fait un examen tres-attentif de la preuv^e des petition- 
naires sur ce point, et je n'y ai trouy6 que quatre ^lecteurs qui 
aient d6clar6 avoir 6te influences par les sermons de leurs cur^s; 
ce sont les nomm6s Thomas Perron de la Baie St. Paul, Jules 
Tremblay de St. Hilarion, David Oassylva et Alexis Gkgnon de 
St. Fiddle. Quelques t^moins sont bien venus declarer que ces 
sermons avaient produit beaucoup d'efiet, mais quand on leur a 
demands de pr6ciser et de nommer ceux qui avaient change 
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d^opinion on qtd n^avaient paa rot6, k raison de ces sennonS) ils Btum^a^ 
n'ont pu en nommer que six ott sept en tout, qui le lenr ont dit, *^^ '^ 
et les p6titioQnaires n'ont pas amen6 ces sil on sept personnes 
elles^memes, pour lenr faire declarer qn'elles avaient 6t6 inflnen* 
c6e6. On comprend que ces aveui extra judiciaires de personnes 
qui ne sent pas en cause, ne font pas preuve l6gale. 

Je n'entre dans ces details que pour prouver deux ohoses : 
lo. Que le syst^me g6n6ral d'intimidation all6gu6 par les p6ti- 
tionnaires n'est aucunement justifi^ par la preuve ; 2o. Que le 
r6sultat de I'^lection eut 6t6 absolument le mdme — sauf une 
diminution de quelques voix dans le chiffire de la niajorit6 — lors 
m6rae que les sermons cit6s plus haut n^auraient pas 6t6 faits. 

De cet expos6 des faits, il r6sulte que toute cette enquete si 
volxunineuse pour 6tablir V "intimidation cl6ricale^' n'aboutit 
qu'd cet infime r^sultat : '' Quatre 6lecteurs influences, " dont 
'* trois ^ n'ont pas yot6 ! Et c'est pour cela que tant de journaux 
ont cri6 a Fintol6rable immixtion du clergg dans la politique ! 

Mais je comprends que toute la question n'est pas 1^ Car 
'' un seul cas '' dHnfluence indue, une seule tentative dMntimida* 
tion bien caract§ris6e^ sufflrait pour faire annuler I'^lection. 

II faut done aller plus loin, et voir si cette influence, k la- 
quelle quatre 6lecteurs disent avoir c6d§, et k laquelle un plus 
grand nombre auraient pu ob6ir, doit dtre d6clar6e " indue " ou 
ill6gale. II va sans dixe que je n'appr6cierai les faits qu'au point 
de vue l6gal. C'est h FArchevfique qu*il appartient de juger la 
conduite de ses pr6tres an point de vue des int6r&ts religieux. 

LA LOI. 

I. — Avant de citer le texte de notre loi qu'il s'agit dHnter- 
pr6ter, il est bon de se demander ce que veulent la raison et le 
sens^ commun au sujet de Tinfluence en mati&re d'61ection. 
Yeulent-ils que le peuple vote de lui-m6me avec ses seules 
lumieres et les seules connaissancesqu'il possdde ? — Bvidemment 
non. Personne ne soutiendra que la perfection du regime parle* 
mentaire sera atteinte quand le peuple votera sans etre 6olair6 
par personne. 

Mais qui ^dairera le peuple ? — Tout le monde parait ad- 
mettre que le premier venu^ 6tudiant ou commis, pourra aller ■ 
«ux portes des 6glises et dans les assemblies publiques instruire 
le peuple sur le vote qull doit donner. Du haut de cette tribune, 
qu'il transformera au besoin en tribunal, il jugera toute la poli- 
tique du pays et condamnera les hommes, les partis politiques» 
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wdrtai lenrs principes, lettrs tendaaceB, et leurs actes. II sortira meme 
^*'^^**' du domaine politique pour faire irruption dans le domaine reli- 
gieuz, et il d6noncera, tantot les bommes politiques comHie 
ennemis de la religion et de Tordre social, tant6t les membres du 
clerge comme ennemis de la liberty, de la Inmiere et du progre«, 
et comme s'arrogeant des droits et des pouvoirs qu'ils n'ont pas. 
Quelquefois il s'emparera du mandement d'un 6v6que pour le 
commenter et le-rgfuteri s& guise. Enfin il emploiera, pour 
influencer Topinion, tons les moyens de persuasion et toutes les 
babilet^s de paroles dont il pourra disposer ; et Ton sait par exp^- 
rience que malheureusement ses meilleurs moyens de persua- 
sion seront souvent Tezag^rationy le mensonge et la calomnie. 

II n'est pas nScessair^ d'avoir vu fonctionner longtemps le 
systeme 6lectif pour savoir que dans la r6alit6 les ^lecteurs sont 
toujours injBuenc6s et doivent Tetre, soit par ceux qui sont plus 
instruits qu'euz^ soit par ceux dont la positiop ou le caractere 
inspirent de la con£ance,>soit par ceux dont ils dependent plus 
ou moinSr soit enfin par ceux dont les int6r6ts sont identiques ou 
corr^latifs aux leurs. Les journaux, les brochures, les discours 
aui portes des 6glises, ou dans les assemblies, tout est mis a 
contribution pour influencer le vote des 61ecteurs. Aussi, quand 
il s'agit de choisir un candidat, Ton cbercbe d'abord celui- qjd 
dispose de la plus grande somme d'influence personnelle, celui 
qui compte le plus d'amis influents dans le comt§, celui dont les 
opinions et la conduite politiques sont g6n6ralement approav^es 
et peuvent faire agir le plus d'influences en sa faveur — de sorte 
que la lutte 6lectorale n'est rien autre chose qu^un choc dlnflu- 
ences respectives sur ce terrain i conqu^rir, qu'on appelle la 
majority des sufirages. 

Chaque candidat connait Texistence de cet 6tat de cboses et 
doit en supporter les consequences. II doit s'attendre i ce que ses 
adversaires grossiront ses fiautes, en exagereront les r^ultats, 
tireront de ses principes de fausses cons6quences, et repr^sente- 
ront son parti tant6t comme un parti corrompuqui conduirain- 
failliblemmt le pays k la ruine, et tantot comme un parti dange- 
reux qui finira par entrainer la nation dans une revolution sociale 
et religieuse. — Toutcela est inevitable et d^coule necessairement 
, de la liberte des opinions. Yos principes, vos antecedents^ vos 
alliances, votre parti vous feront sans doute des amis et feront 
mouvoir des influences en votre faveur ; mais ils vous suscite- 
ront aussi des adversaires,. et seront cause que d'autrea influenx^es 
se coaliseront contre vous. 
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S»von8 fites libre-fichangiste, vous aurez sans daute eontre b««jj««««^' 
V0T18 la classe mannfactariere.— Si vous fites conservateur vous ^*«»«*'*^ 
aarez eontre voub tons les lib^raux, qui, a part le scandale du 
Facifique, vous reprocheront d'avoir trahi les int^reta catholiquea 
aa Nonvean-Branswick et au Nord-Oueat — Si vous etes liberal, 
les couseryateura vous feront porter la responsabilitg des §crits, 
des discours et des actes entach£s de lib^ralisme, et vous repr6- 
senterout comme dangereuz au point de vue religieuz. 

Dans certains comt68,le6 principe8lib§ratix rallieront autoar 
de vous une classe nombreuse d'6lecteurs; et dans certains 
totres, ils Vous ati6neront une autre classe d'61ecteurs : le clergfe, 
par exemple. 

Yous embrassez certaines opinions politiques parce que voua 
l^es cToye2 vraies, je suppose, ou favorables a vos int6rets. C'est 
votre affaire. — Recueillez-en les fruits et les avantages ; mais s'il 
tons en r§sulte quelque prejudice en temps d'6lection, tant pis 
pour vous. 

Yoila ce que nous disent la raison et le sens commun, et ce 
que nous r6vele un simple coup d'csil jet6 sur la pratique 6leG. 
forale. Toutes les influences y sont exercfees, et le premier parleur 
ou ^crivailleur venu pent les mettre en mouvement. Personne 
ne songe h s'en plaindre. 

Mais quand il »'agit du elerg6 on ne s'entend i^os. Pourra- 
iril agir sur Topinion par des sermons ou autrement ? Les una 
disent oui, les autres non. Pourquoi non ? — Le Prfifcre est-il un 
paria ? — Parce q.u'il est pretre est-il prive de ses droits civils et 
politiques ? — La k>i et la justice r^pondent non. A-t-il moina 
d'int6rdt dans la prosp6rit6, dans le pvogres, dans Tagrandisse- 
ment et dans le bonheur de son pays ?^^Certainement non, k 
moins que Ton ne soutienne avec certains libres penseurs de 
TEurope que le prfitre veut Tavilissement et le malheur dea 
peuples. 

Parce qu'il est prdtre, est-il moins eclair6, moins capable de 
juger lea questions politiques et le mgrite des candidate ?—'Oii 
n'osera pas le soutenir s^rieusement. Le pretre a fait des 6tude» 
plus completes que la plupart de ceux qui perorent aux portes 
des 6glisea pendant la p6riode 6lectorale. Pourquoi done veut* 
on lui fermer la bouche, quand il parle de certains principes 
politiques, ou de certaines questions que dea rapports plus ou 
moina etroits unissent a la religion ? Est-ce parce que sa parole 
a plus d'autorit6 ? — Ce serait plus qu'^trange, puisque ce serait 
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'^^- soatenir que oenx-U seuls dont la parole eat aans atitofit6 out 
^^■^•'^ droit do parlor. 

Yout-on quo lo prMre no parle tonjours que do religion et 
jamais de politique ?— ^Mais il faudrait pour cela lo que le pr^tre 
no fut pas citoyen, et 2o que la politique no touchUt jamais a la 
religion. Or le contraire existe : Le prdtre est citoyen, et la 
politique ne peut faire autrement que de toucher 4 la religion 
par quelqu'endroit. La nature memo des choses veut que la 
80ci£t6 religieuse et la soci6t6 dvile soient unia, et dans les pays 
memes oil la separation de PEglise et de TEtat est un article de 
la constitution, elle n'existe pas, et ne peut pas exiater dans les 
faits. C'est une th6orie absurde et impraticable, et interdire le 
domaine politique au citoyen-prdtre serait aussi injuste quimpie. 

Oes preliminaires pos^s, j'entre dans Tezamen juridique de 
notre legislation. 

IL — Le texte de loi que les p^titionnaires invoquent se lit 
comme suit : 

" Toute personne qui directement ou indirectement par 
" elle-meme ou par quelqu'autre en son nom, emploie ou menace 
" d'employer la force, la violence ou la contrainte, ou inflige ou 
" menace d^infliger par elle-meme ou par Tentremise de toute 
'• autre personne quelque lesion, dommage, prejudice ou perte, 
*' ou de toute manidre que ce soit a recours k Tintimidation 
" centre quelque personne pour induire ou forcer cette personne 
" k voter ou k s'abstenir de voter, ou parce qu'elle aura vote on 
•• se sera abstenue de voter k une election— ou qui par enleve- 
'' ment, contrainte, stratagdme ou artifice, empeche, arrete ou 
*^ g^ne le libre exercice de la franchise d'un eiecteur, ou par ces 
*' moyens force, induit ou engage un eiecteur, soit k voter, soit a 
** s'abstenir de voter k une election, sera reputee avoir commis 
" Toffense appelee influence indue." 

Apris cette citation, il me semble bien naturel de poser 
cette question : 

Si la Ghambre des Communes et le Senat, loraqu^ils ont 
adopte cette loi, avaient oompris qu^elle put s'interpreter de ma- 
nidre a limiter et k restreindre la liberte de la predication eccle* 
siastique — catholique ou protestante; s'ils avaient penae que 
par cette loi ils donnaient peut-etre aux tribunaux civils le 
droit de tracer des regies et des bornes k la predication chre* 
tienne, pense-t-on qu'elle out ete adoptee sans opposition 1 Groit- 
on qu'aucun homme dans les chambres ne se serait leve pour pro* 
poser un amendement ? 
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Pour ma part, je suis convaincn qn'au moins une forte oppo- B""^****- 
sition eut 6te soulevee a ce sujet, et j'ai toute raison de croire ^•■••'^ 
que lea l^gislateurs n'ont pas songe un aeul inatant a la port^e 
immense que Toa veut aujourd'hui donner ii leur loi. 

lis n'ont pas Thabitude de Ugislater sur les transgressions 
des lois et des enseignements de TEglise et sur les peines de ces 
transgressions. II n'est done pas probable qu'ils aient youlu 
empecher les pretres de d6clarer certains actes hiunains des 
p6ch68 grayes ou lagers. Les choses de Tautre monde ne font 
pas la matiere ordinaire de leurs d6lib6rations, et je ne crois pas 
qu'ils aient voulu determiner des oas ou le clerg6 ne pourrait 
pas en parler. 

En un mot, quand je lis attentivement les termes du statut, 
je n'y vois rien qui indique que nos l^gislateurs aient voulu ton* 
cher k Tordre spirituel. Au contraire les moyens d'influence 
indue que la loi proacrit et qui sont appeles *' force, violence, 
contrainte, l6sion, dommage, prejudice, perte, enlevement, stra- 
tagemes et artifice," d6montrent qu'elle n'est pas sortie de I'ordre 
purement temporel. On va m'objecter les mots : *^ ou qui de 
toute maniere que ce soit a recours & Tintimidation ; " oar c'est 
par Ik que le l^gislateur, dit-on, a voulu atteindre I'intimidation 
" spirituelle." 

Ces termes sont trds-g6n6raux, je le sais, et couvrent sans 
aucuB doute tons les cas impr^vus d'intimidation temporelle. 
Mais le caractere et la port6e d'une loi dont Texpression est 
ind^finie se d^duisent de ses dispositions claires et d^finies, et 
tout ce qu'il y a de precis dans cette loi ne va pas au-del& de 
I'ordre purement temporel. Si le 16gislateur avait r^ellement 
voulu d^passer cette limite et p6n6trer sur le domaine spirituel, 
rien n*6tait plus facile pour lui que d'ajouter au terme " intimi- 
dation " les mots '' spirituelle et temporelle." 

On doit supposer qu'il serait meme all6 plus loin, et qu'il 
aurait 6num6re les actes qui constitueraient " I'intimidation 
spirituelle," comme il a eu soin d'6num6rer ceux qui constituent 
" I'intimidation temporelle." La matiere 6tait bien plus impor- 
tante et avait naturellement besoin de plus d'6claircissements. 
Les menaces de I'enfer, ou du purgatoire, le refos des saore* 
ments ou de la s6pulture ecc]6siastique, les promesses des re- 
compenses etemelles, etc., etc., y auraient 6t6 mentionnes comme 
autant d'actes d'inlBuence indue. Cette seule Enumeration fait 
sourire ; mais ce qui paraitrait risible dans la bouche du lEgis- 
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^«««'- lateur ne le serai t-il pas d'avantage dans la mienne quand la loi 
Laagewa. ^^^^ ^j^ ^.j^^ ^ — p^^^ j'examine <jette loi, plus I'esprit m'en parait 
6videmment contraire k I'application qu'on veut en faire aux 
ckoses de Tordre spiritael. 

Je eais bien qu'on va m'opposer imm6diatement les prece- 
dents anglais. Mais je repondtai plus loin h cette objection 
lorsque j en viendrai k Tezamen de ces prfecfedents. Pour le 
moment qu'il me suffise de faire observer que les rapports des 
deux 6oci§t6s religieuse et civile ne peuvent pas 6tre en Canada 
les m^mes qu'en Angleterre. Dans la mere-patrie, TEglise et 
TEtat forment pour ainsi dire une seule et meme soci£t6. Le 
chef de TEtat est en meme temps le chef de TEglise, et la l^gis* 
lature y exerce un contr6le souverain sur les choses ecclesia«- 
tiques et civiles. Plusieurs tribunaux y re<joivent de I'Etat qui 
les nomme une double jurisdiction temporelle et spirituelle ; de 
sorte qulls sont les gardiens et les interpr^tes des doctrines de 
la ^ religion 6tablie." Lorsque le parlement anglais legislate en 
termes tres-g6neraux il n'est done pas etonnant que les tribunaux 
appliquent sa legislation aux chosen de Tordre spirituel comme 
aux choses de Tordre temporel. 

Mais il me semble que notre parlement et nos tribunaux ne 
sont pas du tout dans les m^mes conditions. 

II est vrai que je tiens ma commission de Sa Majesty comme 
les juges anglais, mais le chef de TEtat n'est pas en Canada le 
chef de TEglise catholique, et il ne pent me confi&rer aucune 
jurisdiction (fans les matieres spirituelles de mon Eglise. 

On va me dire sans doute : mais notre constitution n'est* 
elle pas la meme que celle de T Angleterre ?— Je reponds non, 
** en ce qui concerne les rapports de TEglise catholique arec 
TEtat ; " car en cette matiere nos trait6s et nos relations avec la 
mdre-patrie ont fait subir a cette constitution' des modifications 
importantes. 

En accordant au culte catholique une enti5re liberty dans 
notre pays, en inscrivant en tete de notre constitution particu- 
liere cette importante garantie du " libre exercice de la religion 
catholique romaine," elle a n^cessairement enlev6 k notre parle- 
ment le pouroir de supprimer ou de g^ner cette liberty. Nous 
n*^avons pas ici comme en Angleterre une " Eglise Etablie," et, 
si nous reconnaissons pleinement la suprfimatie temporelle de 
Sa Majeste, nous sommes soustraits par les trait6s k sa supr^ 
matie spirituelle. 
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Le remarquable bon sens et la raison 6clair6e du gonverne- b™«»«'^^ «*«'• 
ment anglais ont fini apres quelques resistances par reconnaitre ^^^ff®^^**- 
cet etat de choses dans notre pays ; et des 1789, k cette 6poque 
ou la mfitropole pretendait encore conserver sa suprematie dans 
les affaires ecciSsiastiques, Lord Grenville, son ministre des 
<x>lonies, soumettant au gonverneur du Canada le projetde cons- 
titution de 1791, lui 6crivait : 

" L'objet de cet acte est d'assimiler la constitution de cette 
** province k celle de la Grrande-Bretagne, aulani que le permet la 
" diffiret ce qui prorient des mceurs du peuple et de la situation 
*• de la province. Pour cela il faut apporter beaucoup d^attention 
*' aux pr§jug6s et aux kabitudes des habitants fran^ais qui com- 
" posent une si large proportion de la population, et il faut 
" donner tout le soin possible pour leur assurer lajoutssance de 
** ces droits civil s et religieux qui leursfurent garantis par la capitu" 
^* lation de la province^ ou qui leur ont 6t6 accord6s depuis par 
" I'esprit liberal et feclairfe du gouvernement anglais." 

Depuis cette fipoque, notre constitution et notre droit public 
•ont 6t6 modifies souvent, mais toujours dans le sens de la liberty 
religieuse. Si je ne me trompe, de nouvelles garanties ont encore 
ete apportfees a cette liberte par Tfetablissement de la confedera- 
tion, puisque sous ce nouveau r6ginie, les lois qui ont pour objet 
de r6gler les relations de Teglise avec TEtat dans la province de 
Quebec sont du ressort de la legislature locale. 

De tout ce que je viens de dire fai le droit de conclure : lo 
'qu'un m^me texte de loi dont les termes ne sont pas explicites, 
et qui touche aux rapports de I'eglise et de TEtat, pent recevoir 
en Angleterre une application qui ne serait pas admissible ici, 
2o. qu'il est contraire a I'esprit de la constitution de supposer 
que notre parlement a voulu apporter des entraves ou fixer des 
limites k la liberte de la predication chr6tienne, quand sa legis- 
lation ne trahit aucune intention de toucher a cet ordre de choses. 
Car la predication chretienne est uno des parties les plus impor- 
tantes du culte, et si elle n'est pas libre, si je puis juger qu'elle 
est dans certain cas un d6lit punissable par Tamende et la prison, 
la liberte religieuse garantie par notre constitution n'est qu'une 
lettre morte. 

Ajoutons encore, que pour creer toute une categorie nou- 
velle de deiits (misdemeanors) comme ceux que Ton pretend 
poursuivre en cette cause il faudrait une legislation expresae<jue 
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*"*^**"^ je ne puis pas trouver dans les termes ggneraux et vagnes de la 
^•^^ loi cit6e plus haut. 

III. Je crois avoir 6tabli que notre constitution et notre fetat 
de soci£t6 sont opposes a Tapplication que les p^titionnaires 
yeulent faire de notre loi ^lectorale. Je yeux maintenant aller 
plus loin, et dfemontrer que si le l^gislateur avait rfeellement 
Youlu donner a cette loi le sens qu'on lui attribue, nous nom 
trouverions en face de Tarbitraire ou de Tabsurde. Pour faire 
cette demonstration, entrons un peu dans Tappr^ciation des faits. 

Ce que Ton reproche aux pretres incrimin^s, c'est d'avoir 
represents le parti liberal comme dangereux pour la religion, et 
ennemi de la hierarchic catholique ; c'est de Tavoir assimil6 au 
parti liberal fran^ais, et finalement d'avoir declare qu'il y aurait 
peche pour les eiecteurs a voter pour ce parti. 

Yoila Taccusation que Ton me soumet et sur laquelle on 
veut que je prononce. Mais n'est-il pas evident que c'est placer 
la cour en face d'une impossibilite ? 

Dira-t-on d'abord que je dois condamner et proscrire de 
semblables paroles du pretre, sans savoir si elles sont vraies ou 
fausses ? Mais alors ce serait commettre a regard du pretre et de 
la religion dont il est ministre, un acte arbitraire et tyrannique ; 
ce serait nier k cette religion le droit de veiller a sa conservation 

Supposez qu'un de ces libres penseurs, comme il y en a tant 
en France, vienne solliciter les suffrages d'un comte caiholiquei 
dira-t-on que le clerg6 n'a pas le droit de combattre sa candi- 
dature — de faire connaitre les resultats desastreux de Tirreligion 
et de dire a ses ouailles qu'il y aurait peche a voter pour cet 
homme ? S'il n'a pas ce droit, dedarons hautement et inscrivons 
en tete de notre constitution, qu'ici Tirreligion est libre, mais que 
la religion ne Test pas. Car on ne pourrait pas appeler libre une 
religion qui ne pourrait pas se defendre ; et pour elle, combattre 
la libre-pensee ce n'est pas autre chose que se defendre. 

II va sans dire, que je ne veux faire aucun rapprochement 
entre un libre-penseur et M. Tremblay. Je ne fais ici qu'une 
hypothese pour montrer qu'il y a des cas ou la raison meme et le 
droit naturel fonir un devoir au clerge d'entrer dans I'ardne poli- 
tique. 

Un des plus grands genies que les protestants comptent 
dans leurs rangs, Leibnitz, pr6voyant des le XVIIeme siecle les 
effets desastreux que les mauvaises doctrines devaient engendrer 
plus tard, disait : 
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" On a droit .de prendre des precautions contre les BrftMMd«««i. 

raauvaises doctrines " qui ont de Tinflaence dans les mcBurs et ^^^^^'^ 
dans la pratique de la pi6t6, quoiqu'on ne doit pas les attri- 
buer aux gens sans en avoir de bonnes preaves. " Si T^quitfi 
veut " qu'on 6pargne les " personnes, " la " pi6te ordonne '* de 
repr^senter oii il appartient " le mauvais effet de leurs dogmes 
quand lis sont nuisibles. " 

En parlant ainsi, Leibnitz, il va sans dire, ne s'adressait pas 
aux prfitres ; il s'adressait h tous les Chretiens, et le devoir qu'il 
* leur tra^ait c'fitait d'fepargner les •' personnes, ^ mais de con- 
damner et proscrire les " mauvaises doctrines.'* Ai-je besoin de 
dire que ce devoir de tout chr6tien s'impose d'une maniere imp6- 
rative an clerg6, qui est la sentinelle avanc6 dans la guerre, et 
le berger vigilant dans la paix? Ai-je besoin de dire que pour 
lui ce devoir s'^ldve a la hauteur et k la dignity d'one mission, 
qu'il tient de Jgsus-Christ lui-m6me ? 

Cest pour remplir cette mission que tous les Sveques de la 
province de Quebec r^unis ont adress^ a leurs ouailles un man- 
dement condamnant 6nergiquement ce lib6ralisme catholique 
dont il a 6t6 si souvent question en cette cause, et r6clamant 
pour le clergg sa libre intervention dans la politique. 

C'est pour remplir cette mission que les cur6s du comt6 de 
Charlevoix, expliquant et commentant le mandement des 6 veques, 
ont d6nonc6 aux 6lecteurs ce lib6ralisme condamn^, et leur ont 
fait nn devoir de refuser leurs suffrages k tout candidat imbu de 
cette doctrine. 

Sont-ils reellement entr6s sur le domaine politique ? Ont-ils 
donn6 leurs avis dans les questions d^battues sur les hustings ? 
Se sont-ils prononc^s sur les m6rites personnels des denx candi- 
dats en presence '^ Ont-ils attaqu6 de quel que manidre le carac- 
tere ou la reputation du candidat qui se plaint ? Ont-ils pris part 
aux assemblies, k Torganisation de la lutte, k la cabale ? Non, ils 
n'ont rien fait de tout cela. Plusieurs ont lu le mandement des 
6veques sans dire un seul mot. D'autres se sont contentes de 
donner une definition du liberalisme catholique. Quelques-uns 
enfin ont commente plus longuement le mandement episcopal^ 
s'elevant avec force contte le liberalisme et les liberaux, assimi- 
lant le liberalisme canadien au liberalisme europeen, montrant 
les consequences desastreuses que cette erreur produit dans les 
kmes et dans les societes,— et faisant comprendre aux electeurs 
qu'ils devaient en conscience repousser le liberalisme et les libe- 
raux par leurs suffrages. 
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BtM9Md9tai Ell bien, ou est I'offense et comment puis-je en decider? 

Langerin. Qettc cout cst-elle instituec pour prononcer sur le mferite reli- 
gieux des partis politiques et sur rorthodoxie de leurs principes ? 
Evidemment non. Est-elle plus competente a declarer faux ou 
exagere Teuseignement doctrinal de la lettre pastorale et des ser- 
mons? — Moins encore. Dirai-j'e que toute parole du i>r6tre tou- 
chant k la ix)litique est un " abus " ? — Mais ce serait contraire 
aux plus simples notions du droit natureL 

II y a un arguntent que Ton iuToque souvent contre Tinter' 
Tention religieuse dans les affaires politiques^ et cet argument se 
deduit de cette parc^e de Jesus^Cbrist : '"^ Mon royaume n'est pas 
de ce monde. " 

On comprendrait mieux ce testes! on le rapprochaitde cette 
autre grande parole que Jesus-Cbrist pronon<;a imm^diatement 
aprds en r^pondant k la question de Pilate: ''^ Yous etes done 
Roi ? " — " Vous I'avez dit : Je suis roi, c'est pour cela que je suis 
nfe et que je suis venu dans le monde. " Le texte latin est plus 
expressif : ** Ego in hoc natus sum et ad hoc veni in mundum, *' 
et nous pourrions peut-etre le traduire ainsi : " Roi je suis n6, et 
pour etre Roi je suis venu dans le monde. " 

Maid est-ce que v^ritablement Ton slmagine que TESglise est 
de I'autre monde, et qu'elle n'a rien a faire dans celui-ci ? Mai& 
les croyances, mais la morale, est-ce qu^elles ne sont i>as de C9 
monde? Et qui les enseignera ? Sera-ce la soci6te civile ? 

Non, I'Egliso a ete etablie " dans ce monde" et " pour ce 
monde " mais " en vue de Tautre monde." — Elle n'est pas une 
institution humaine, mais divine ; elle ne tient pas ses pouvoirs 
et ses droits des hommes^ mais de Dieu. C'est en ce sens quVlle 
n'est pas " de " ce monde— Son origine, sa constitution et sa fin ne 
sont pas " de " ce monde, — mais elle vit " dans ce mond^e " et c'est 
" bien ce monde " qu'elle doit gouverner. 

Done, partout ou la morale des peuples ou des individus est 
mise en question, partout ou Tiuteret des kmes est en jeu,l'Egli e 
6tend son domaine. — Mais dans le gouvernement des nations, il 
est clair qu'il y a des choses qui appartiennent a Cesar et qui 
n'appartiennent qu'a lui. L'Eglise les connait et en laisse Tad- 
ministration aux soins et a la sollicitude de I'Etat. Si quelques- 
uns de ses ministres m6connaissent ces droits de TEtat, et em- 
pietent sur son domaine, I'Eglise, soyons-en convaincus, saura les 
faire rentrer dans I'ordre. La base de leurs rapport peut etre 
pos^e dans la formule suivante : il doit y avoir entre eux " dis- 
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tinction '^ et non pas ^•sSparation," •* union " et non pas " immix- BraM^«/aL 
tion" iW^riii' 

Eh bien ! diront les p6titionnaires, ce dont nous nous plai- 
gnons c'est de rimmixtion. Les prfitres incriminSs ont empietfe 
BUT les droits de TEtat, et nous voulons que la cour les fasse 
rentrer dans Tordre. 

En quoi, s'il vous plait, ces pretres ont-ils empi6t6 sur les 
droits de I'Etat ? L'acte de voter pour un depute au parlement 
est-il, oui ou non, un acte de morale ? Personne ne soutiendra 
que non. Get acte peut-il ^tre accompli dans des conditions 
telles qu'il soit un pfeche plus ou moins grave ? Certainement oui. 
Or les pretres n'ont pas fait autre chose qu'apprendre aux 6lec- 
teurs la gravite de cet acte, et leur dire dans quels cas ils pour- 
raient p6cher en Taccomplissant. Ils £taient la dans leur do^ 
maine, dans raccomplissement de leur devoir pastoral, dans 
I'exercice de leur jurisdiction propre. lis n'empietaient pas sur 
le domaine de TEtat, puisqu'evidemment TEtat n'a pas mission 
ni competence pour enseigner ces choses, 

Suppos6 qu'ils se soient trompSs et qu'ils aient declar6 cri- 
minel un acte qui ne Tetait pas, il ne s'ensuit pas qu'ils ont 
traitfe une matiere qu'ils n'avaient pas le droit de traiter, donn§ 
un enseignement qu'ils n'avaient pas le pouvoir de donner, 
exerce des attributions qui n'appartenaient pas a leur ministere; 
en un mot, il ne s'ensuit pas qu'ils ont empi^te sur le domaine 
de TEtat. Non, mais en exercjant les pouvoirs qui decoulent de 
leuT jurisdiction, ils ont commis une erreur, voila tout. 

Soit, diront encore les petitionnaires, admettons qu'il n'y a 
pas eu empietement sur les droits de TEtat ; mais I'erreur com- 
mise a trouble les Simes, intimide les consciences et consequem- 
ment le suffrage n'a pas ete libre. 

Ah ! les ftmes ont ete troublees, les consciences intimid6es 
par la predication des pretres et le mandement des feveques ! et 
vous voulez que ce soit moi, laique, qui les rassure ? Vous voulez 
que ce soit moi, qui du haut de ce tribunal civil, dise a des catho- 
liques, remarquez bien ces mots " a des catholiques : " ** Vos 
consciences sont troublees parce que vos evfeques et vos prfitres 
vous ont dit que vous pecheriez en votant pour un liberal catho- 
lique ; rassurez-vous, ils se sont trompes, le liberalisme n'est pas 
une erreur et voter pour un liberal n'est pas un pech6 ! " 

Mais ne sentez-vous pas qu'agir et parler ainsi serait non 
seulement un empietement sur le domaine eccl^siastique, mais 
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iMdrtflZ. encore nne chose absurde et risible ? Ne sentez-vous pas que lea 
iMogeriB. catholiques auxquels une cour parlerait ainsi se moqneraient de 
cette cour avec raison ? 

Elucidons mieux encore ce raisonnement^ et donnons a notre 
pens6e un autre developpement. Invoquons une analogie, qui, 
sans etre parfaite, sera bien comprise par les I6gistes. 

II 7 a dans ce pays plusieurs tribunaux inferieurs qui jugent 
sans appeh Si Ton vient se plaindre devant moi des decisions 
qu'ils ont rendues^ je n'ai qu'une chose k voir : Ont-ils oui ou non 
excede leur juridiction ? — Si oui, je casse leurs arrets. Si non, 
lors m^me qu'ils auraient mal jug6, erre, commis une injustice, 
je me declare impuissant a porter remede ; je n'ai pas le pou- 
voir d'intervenir, et leurs arrets restent en vigueur. 

Eh bien, je crois que relativement aux actes du pr6tre je 
dois agir de la meme manidre. Si ces actes me sont denonc6s 
comme affectant la validity d'un contrat passe entre deux per* 
sonnes, mais sans que le pretre soit lui-meme mis en cause, je 
dois me demander si ces actes ont 6t6 accomplis par le prdtre 
dans Texercice de sa jurisdiction sacerdotale, si ces actes sont 
" spirituels '* ou si c'est la doctrine par lui pr6ch6e qu^on me 
defere. Si oui, je n'ai pas le droit d'intervenir, je suis incomp^* 
tent k prononcer sur leur merite mdme lors qu'ils auraient produit 
des efiets civils et temporels. Si non, je puis les declarer illegaux 
et annuler les contrats qui ont pu en resulter. 

Ainsi — pour appliquer cette regie 4 la prfisente cause — 
supposons qu'un pr6tre, qui serait prouvS avoir §t6 Tagent du 
defendeur, aurait intimide son domestique, ou ses d^biteurs, en 
mena^ant le premier de le renvoyer, les seconds de les pour- 
suivre, en justice, s'ils ne votaient pas pour le defendeur, j*annu- 
lerais de suite Telection, parce qu'il s'agirait la d'acte purement 
temporels du pretre que je serais certainement competent i 
apprecier. 

Mais au lieu de cela, c'est une doctrine prech6e par le pretre 
du haut de la chaire, ou une opinion thfeologique exprimee hers 
de la chaire que Ton me sottmet. Je r6 ponds : vous ne vous 
adressez pas au for competent. Ce pretre a pu errer, mais il 
est reste dans les limites de sa jurisdiction, je ne puis pas interve- 
nir. Plaignez-vous k son juge naturel qui est I'fevfique.'' 

Les p6tionnaires ont dit : nous ne nions pas au pretre ses 
droits de citoyen, mais nous ne voulons pas qu'il ait plus de 
privileges que les autres citoyens, car nous sommes tous ^gaox 
devant la loi. 
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La fray eur que le mot "priyilege" parait inspirer est cer- B'*"^^'*^'- 
tainement mal justififee ; car il n'y a pas une societe bien orga- ^"««^*° 
nisee sans " privileges." S'il est un principe faux et destructeur 
de I'ordre social, c'est celui de Tfegalitfe : Tfegalitfe devant la loi 
qui sape par la base le respect du a Tautorite civile ! Tegalite 
devant Dieu, qui tend a supprimer tout interm6diaire entre Dieu 
et TindividVi, comme si Jesus-Christ n'avait pas conf6re a TEglise 
et a ses ministres des pouvoirs qui n'appartiennent pas aux 
simples laiques ! 

Mais, en r6alit6, je ne reclame ici pour le pr^tre aucun 
privilege, et je ne lui applique que le droit commun. Les dis- 
cours que je ne crois pas pouvoir condamner dans sa bouche, je 
ne les condamnerais pas davantage dans celle d'un lal'que ; et si je 
les rapprochais des harangues politiques qui se debitent aux 
portes des 6glises en temps d'Slection on les trouverait sans 
doute moins exorbitants. 

L'orateur populaire accuse ordinairement le parti adverse 
d'fetre compose d'hommes corrompus, pillards, voleurs, d^prfeda- 
teurs du tr^^sor public, de conduire le pays a la banqueroute, 
d'avoir des principes dangereux pour la prosp6rite nationale ou 
pour la religion ; et il termine genferalement en disa .t " que ce 
serait un crime ou une grande faute de voter pour tel parti," 
parceque si ce parti triomphait il fecraserait le peuple d'imp6ts 
et ruinerait par sa mauvaise administration Tindustrie ou I'agri- 
culture. 

Ge discours est certain ement de nature 4 influencer les 
felecteurs, et quand on en fait de semblables, je suppose qu'on a 
de fait Tintention de les influencer. Certains 6lecteurs seront 
meme plus influences par la peur de la banqueroute et de la 
ruine, que par la crainte de commettre un peche. 

Pourrais-je cependant declarer que ces paroles constituent 
une influence indue ? Certainement non. Dans ce dernier cas 
comme dans le cas des sermons, je serais d'abord dans Timpossi- 
bilitfe de decider si Taccusation est vraie ou fausse — et je devrais 
dans tons les cas la ranger au nombre des opinions libres qui 
ont le droit de s'affirmer. 

Eh bien, je ne vols pas d'autre solution raisonnable dans le 
cas d'accusations portees par le prfitre contre le parti liberal — 
N'ayant pas mission pour decider de leur valeur, je dis : ce sont 
des opinions vraies ou fausses, mais libres, dont je ne puis pas 
comprimer I'expression. — Si elles sont vraies, le pretre a bien fait 
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BTa»arde<az. ^e les pToduire.— Si elles sont fausses il s'est trompe on il a 
LangeTia. tromp6, et il se trouve alors dans la m^me position que Torateur 
populaire dont j'ai parlfe il y a un instant. Le remede a ces abns 
c'est la libcrte de discussion. — Uaccuse doit repondre aux accu- 
sations, s'efforcer de prouver qu'elles ne sont pas fondees et que 
ce sont de pures calomnies. Si les 6lecteurs ne sont pas con- 
vaincus, c'est malheureux pour lui, comme c'est toujours un mal 
de voir la calomnie se repandre et s'accrfediter. — Mais le mal 
serait encore plus grand si Ton n'avait pas la liberty d'exprimer 
ses opinions sur les partis politiques et sur leur tendances soci- 
ales et religieuses. 

II est bon de faire remarquer aussi, dans le cas qui nous 
occupe, que chaque fois que le pretre a parle du lib^ralisme en 
chaire, les amis de M. Tremblay ont compris qu'il parlait centre 
leur candidat ; et je me rappelle que I'un d'eux questionne sur 
ce qu'il entendait par libferalisme et libSraux a repondu : " libe- 
ralisme " c'est le candidat, et " liberaux " c'est nous. Un autre 
nomm6 Henri Girard, fait dire a son cur§ que le liberalisme 
4tait " un homme " qui se glissait comme un serpent ! 

Leur candidat etait-il un liberal dans le sens condamne par 
le pretre ? On comprend que je ne suis pas en position de deci- 
der cette question. Mais ce qui est certain c'est que ses amis 
I'appelaient le candidat liberal et que ce titre a pu lui faire tort, 
en faisant croire qu'on parlait de lui quand il n'en etait peut- 
6tre pas question. Get inconvenient ne pouvait pas empecher le 
prdtre de denoncer le liberalisme quand ses sup^rieurs eccl6si- 
astiques lui en faisaient un devoir. Un parti politique est libre 
de changer de nom ; mais le clerg6 n'est pas libre de ne pas 
designer par leur vrais noms les erreurs qu'il condamne, et d'ap- 
peler " boudisme " ce que I'Eglise appelle " liberalisme." 

Un grand ^veque, le plus illustre peut-etre que la France 
possede en ce moment, Monseigneur Pie, disait, a Toccasion 
d'une declaration d'abus prononcee contre un de ses mande- 
ments par le despote r^volutionnaire qui regnait alors en Prance : 
" Bient6t il faudra supprimer les pages de I'Evangile ou sont 
nommSs les scribes et les pharisiens." 

Si je maintenais les pretentions des pfetitionnaires en cette 
cause, je crois qu'il faudrait aussi supprimer toutes les condam- 
nations du liberalisme et des liberaux, qui se trouvent dans les 
letires pastorales, dans les decrets des conciles et dans les ency- 
cliques. Le cur6 devrait peut-^tre aussi se garder de citer les 
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mots de TEvangile " faux christs et faux prophetes, '• lorsque les b-^***"*,^ '' ^ 
amis d'un candidat iraient dans une paroisse pour y adresser la ^«°8-^*"- 
parole aux felecteurs. 

Non, cela ne peut Stre. Grace a Dieu nous vivons dans un 
pays profond^ment religieux, et la religion doit y etre libre. Et 
si Ton m'objecte que les nations n'ont pafe d'Sime a sauver, et par 
consequent n'ont rien^a faire avec la religion, je reponds que les 
nations n'ont pas " une " ame mais " des millions " d'ames a 
sauver, et que FEvangile doit etre la Loi de leurs lois. 

Les dfiveloppements qui precedent et que j'ai cms neces 
saires, m'ont entraine un pen loin de la proposition que j'ai 
enonc6e au commencement de ce troisieme point, savoir : qu'en 
donnant k la loi Tinterpretation que les petitionnaires roclamont, 
nous arriverions soit a I'arbitraire soit a Tabsurde. Je revieiis a 
cette proposition que je crois main tenant demon tree, et je con- 
clus en disant : L'arbitraire serait d'interdire au clerge toute 
intervention dans la politique, et Tabsurde serait do faire cetto 
cour juge du merite des candidats, et des partis poliiiques, et de 
Torthodoxie des doctrines prech^es par les pretres et les evfiqucs. 

LES pr£oI^.de:9TS. 

1. — Lorsque les pgtitionnaires s'arrogeant des droits qu'ils 
n'ont pas, et me supposant des pouvoirs qui ne d6coulent pas de 
ma jurisdiction, se sont decides a me soumettre des matieres qui 
relevent de Tautorite eccl6siastique, ils ont du necessairement 
comj>ter sur les pr6c6dents, plutot que sur la loi. Une de^jision 
du juge Keogh annulant T^lection de Galway, en Irlande, pour 
influence indue du clerg6, leur a paru particulierement conclu- 
ante, et c'est sur son autorite qu'ils se sont appuyes, en invoquant 
la quality de catholique de ce juge. 

Voltaire a dit qu'avec dix lignes d'un homme il pouvait le 
faire pendre. G'est une des innombrables exag^rations que cet 
homme a commises, et sans doute il songeait en ce moment a 
celles de ses oeuvres qui lui auraient mgrite la coide. 

Ce qui est certain n6anmoins, c'est qu'un arret dont les mo- 
tifs couvrent cinquante pages in-folio doit etre suffisant pour 
faire connaitre le magistrat qui I'a prononc6. Je me permettrai 
done de dire que le jugement rendu dans la cause de Galway 
rfevMe chez le juge Keogh une grande loquacite servie par une 
prodigieuse memoire et par des connaissances varices, mais pen 
profonde^. II a frequen^ie beaucoup de livres, mais il parait y 

46 



• 362 COUE SUPBBIEUJU5. 

BrwMH >ioi. avoir du dc-sordre dans son erudition, et ie ne rencontre nolle 
LiDxtTiD. pj^pi dans son travail ces larges apeT<jus et ces rues d'ensemble 
qui denotent le savant et le penseur. 

II ne scrait gnore possible d'enumerer tons les hors- 
d'cEuvres dont son jyrct encyclopediqne est rempli. Toute 
chose lui ofTre nn theme a commentaires et toute personne est 
Tobjet d'une notice biographique. Nous' y voyons tour a tour 
passer sous nos yeux ses souvenirs personnels, ses reminiscences 
classiques, Thistoire de ses amis auciens et nouveaux, celles du 
comte de Galway depuis un demi-siecle, des deputes que cc 
comte a elus, des qualites qui les distinguaient et des partis 
politiques auxquels ils appartenaient. 

Nomme-t-il un village, il dira : " that beauteous village, for 
such it was and such it still is : Clifden once the proud heritage 
of the Martins and the D'Arcys " 

Eefere-t-il a un article de journal, il nous parlera du mau- 
vais papier sur lequel il est imprime, de la '' triste joumee '' 
qu'il a passee a le lire, et venant au proprietaire de ce journal, 
il iijoutera : ** He is not answerable for the badness of the material 
upon which his paper is printed. I believe that we have lost 
all the manufactories of paper in this part of the world. There 
used to be a paper manufactory in Galway ; I hope it has not 
entirely disapeared. But he is not answerable for that. The 
Dublin or the Manchester makers must be held accountable".... 

Ces observations preliminaires etaient necessaires pour faire 
connaitre Thomme dont Toi^inion a 6te si souvent invoquee en 
cette cause, et pour faire apprecier dans son caractt^re general 
le " precedent " sur lequel les petitionnaires se sont particulic re- 
ment appuy^s. 

J'entre maintenant dans Texamen de cette celobre cause de 
Galway ; et je commence par un expose succinct des faits, tels 
que le juge Keogh les raconte, sans en garantir moi-mcme 
Texactitude. 

Selection de Galway eut lieu en fevrier 1872. 

II appert que le Capt. Nolan, Telu, avait He candidat a Yv- 
lection precedente, et s'etait retire avant la nomination, a la solli- 
citation " de quelques amis influents," au nombre desquels se 
trouvait TArcheveque de Tuam, avec la promesse de la part de 
" ces amis influents," de le soutenir a I'election suivante. 

Des le 26.juillet 1871, I'Archeveque de " Tuam " ecrit au 
Capt. Trench, qui lui avait demands une ontrevue au sujet de 
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sa candidature, et le refere en reponse a nn numerodu Freeman's Braswd e/ar. 
Journal — contenant une lettre de TArchevcque. Dans cette ^*"8«^^' 
lettre TArcheveque rappelle I'engagement pris a Telectioa pre- 
cedente de soutenir le Capt. Nolan, ct dit qu'il ne pent manqner 
a sa promesse de " donner son vote et son influence " au Capt 
Nolan. II ajoute que ce dernier a acquis de nouveaux titres " au 
concours des tenanciers " ( tenant class ) " et a Tinimitie des pro- 
prietaires fonciers " ( landlords ) par sa conduite. 

C^Hte lettre pubiiee d'abord dans le Freeman s Journal qui a 
une grande circulation, est ensuite reproduite dans le Tuayn 
News ; puis on en fait une circulaire et six mille copies impri* 
mees en sont distribuees parmi les electeurs, quoiqu'il n'y ait 
que 4,500 electeurs dans la division electorale. 

Le 6 aout TArcheveque McHale et 16 a 17 pretres se ren* 
contrent chez le Rev. M. McGee ; au diner, le Capt. Nolan est 
present et Ton boit k sa sant6. 

Le 27 septembre une assemblee des pretres du doyenne de 
" Tuam " a lieu, presidee par TArcheveque, et des resolutions 
favorables a la candidature du Capt. Nolan sont adoptees a Tuna- 
nimite. II serait trop long de reproduire ces resolutions ; qu'il 
suffise de dire qu'elles fesaient valoir fortement les droits du 
Capt. Nolan aux suffrages des tenanciers a raison de la protec- 
tion qu'il leur avait accordee contre les " proprietaires fonciers" 
(landlords.) Ces resolutions etaient signees par viiigt-huit eccle- 
siastiques dont Tun devint 6veque de Clonfert pen apres. 

Le six novembre, le clerg6 de Kilmacduagh se reunit sous 
la presidence de Tevfeque de Gralway et adopte unanimement 
une resolution en faveur du Capt. Nolan; et le 16 novembre, les 
pretres du diocese de Galway presides par le m^me eveque 
acceptent unanimement la candidature du Capt. Nolan. Copies 
des resolutions du diocese uni de Kilmacduagh et Kilfenora et 
du diocese de Galway sont communiquees a Nolan par le R. P. 
Dooley. Des milliers de circulaires contenant ces resolutions 
sont alors imprimees et repandues parmi les electeurs. 

Tels sont les actes " preparatoires " du clerge en faveur do 
Nolan dans Telection de Gralway. Jusqu'a cette date (16 no- 
vembre) les electeurs laiques n'ont encore pris aucune part a 
Tfelection et cependant des avant cette date Sebastien Nolan 
frere du candidal et son agent le plus actif, ecriva't les paroles 
suivantes: " That his brother now had all the bishops ; that Dr. 
" McHale (the archbishop) would propose him ; that he had two 
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firaaeard et at a ^f i\^q |jggt agcuts ill eveTy parfsli, the parish priest and his 
Langtvin. « curate ; that the bishops and priests would speak a few Sun- 
" days before the elections to their flocks and that the people 
" would all T-ote whatever way the bishops and priests told 
" them^ that they would have mobs here and mobs there, that it 
"would be hard to work against that; finally that by those 
" his brother was certain of one thousand majority." 

. Puis Torganisation s'6tend dans d'autres dioceses, et le 6 
decembre une assemblee des pretres de quatre dioceses est tenue 
" pour s'entendre sur le mode d'exercer une action commune et 
unie." 

A mesure que Telection approche, les assemblees se multi- 
plient, et Taction du clerg6 s'fitend. II y a Tassemblfee de Q-al- 
way presidee par Tevfique de cette ville, le 81 dficembre. 

II y a celle de Dunmore, du Tuam, de Gort ; et dans cette 
derniere un pretre dit : " Malediction sur les esclaves qui ont 
vendu leur foi et leur pays ! " On y passe des resolutions decla- 
rant que " c'est le devoir des catholiques de voter pour Nolan ; 
que tout catholique supportant le Capt. Trench est un traitre et 
un ren^gat ! " Je passe sous silence les injures k Tadresse de 
Trench et de ses principaux partisans. 

II y a les assemblees de Headfort, de Mount Bellew, do 
Longhrea, de Ballinasloe, de Portumna, de Milltown et de 
Newbridge. 

Partout le Capt. Nolan est present, et la plupart des discours 
sont faits par des pretres. A Milltown, Tun d'eux dit : " Nous 
avons pour gfineralissirae TArchevfique de Tuam, pour g^neraux 
les eveques de Galway et de Clonfort, pour capitaines et officiers 
les pretres des quatres diocdses. " 

Partout on met en opposition les pretres et les " landlords,'" 
et Ton conjure les electeurs au nom de leur religion, de leur 
croyance, de Dieu, de ne pas voter pour le candidat des " land- 
lords." Puis des rapports de ces assemblies sont mis en circu- 
lation. 

Enfin Torganisation est telle que Sebastien Nolan a pu dire : 
" Nous soulfiverons une telle panique dans tout le comte que les 
" landlords " auront peur de sortir de leurs domaines. " 

En effet Ton voit que dans plusieurs endroits cette panique 
a prevalu et emp6ch6 les felecteurs de voter. Des letlres mena- 
fantes ont 6te adressees a un grand nombre de tenanciers, des 
coups de feu ont et6 tir6s, des attroupements de personnes 
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iVi'es ont assailli des electeurs paisibles du Capt. Trench, des BrMt^rd««a/. 
escortes militaires ont fete obligfees d'accompagner d'autres felec- ^^••^°- 
teurs, et de veritables batailles ont eu lien. 

Notons quelques-unes des paroles de certains pretres sans 
les traduire : 

" That Capt. Nolan was the choice and wish of the bishops 
and priests, that no good catholic would vote for Capt. Trench, 
that those who did so were wolves in sheep's clothing, that they 

should not be recognised by their fellow catholics." 

" That any catholic who would vote for Capt. Trench would 
have the finger of scorn pointed at him, that the people were not 
to associate with him, that he should not be considered worthy 

to associate with his fellow catholics.'' 

That any person who voted for Captain Trench he would 

not say mass for in his house during his life 

That all were bound to vote for Captain Nolan, as it was a 
matter of religion, and that even if they had previously promised 
their landlords, they were bound to break, their promise and 

vote with him 

That he would take them to Galway and any of them who 
did not actually vote for Captain Nolan would be marked as 

black sheep, rotten branches and traitors to their country 

That the landlords were tyrants and that whoever voted for 
Captain Trench would be looked upon as acting contrary to faith 

and as renegades 

" That it was a matter of religion to vote for Captain 

Nolan 

" That any one who would vote for Trench would go down 
to their graves with the brand of Cain on them and their chil- 
dren after them 

" If the agents of Trench come among yon, hunt them from 
you like devils. Better for those who have horses that the horses 
should have their legs cut from under them than that they 

should hire them to Trench That he would brand them as 

traitors for ten generations if they did any thing for Trench."... 
" Anathema would be hurled against all who would not do 

as the clergy said " 

" That any renegade catholic who would not vote for 
Captain Nolan would be a disgrace to his Ood, his religion and 
his country, and that he would go to Hell ; that there were 
black sheep, not many, thank God ! That any one who would 
vote for Captain Trench, he would not attend." 
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^'""IH***"'' " -^^Y voter for Captain Trench should be shunned as if he 

iMDgwiiL jjj^j small-pox or fever ; that it was no longer a question betweea 

the two captains, but between faith and infidelity That 

they and their children would be handed down for three gene- 
rations from parish priest to parish priest as renegades 

'' It would be a terrible act of scandal and disedification to 
vote for a Trench 

Bien d'autres paroles aussi graves furent prouvees, suivant 
le juge Keogu, ct, s'il faut Ten croire, les actes out ete dignes 
des paroles. II represente le clerge de la ville de Tuam mar- 
chant dans les rues avec des bannieres sur lesquelles etaient 
ecrits les mottos " Gal way and God " " Nolan and God," et con- 
duisant les electeurs aux polls. Et apres avoir resume les te- 
moignages il conclut que Tarchevdque, les ev^ques et la plus 
grande partie des pretros out employe tons les moyens et toutes 
les influences, pour atteiudrc lour but, et que ce but fetait " le 
renversement do toute volonte libre et de toute liberty civile ! " 

Je suis porte a croire que Thou, juge Keogh a exagfire ; mais 
quoiqu'il en soit, il est bien evident qu'il n'y a pas de comparai- 
son possible entre les faits de Telection de Galway et ceux de la 
prescute cause. 

Dans le comte de Galway le clerge a organise la lutte sur 
uno vaste echelle, longtemps avant Tepoque de I'election. Sor- 
tant du domaine religieux, il est descendu dans le chanjp-clos 
de la politique, et il a fait de Telection sa proj^re affaire. Son 
programme — du moins au commencement — etait tout politique 
et avait rajiport a la tenure des terres et aux relations des pro- 
l)rii'taires-fonciers avec leurs tenanciers. U'apres le juge Kkogh 
les moyens d'influence, auquels il a eu recours, n'etaient rion 
moins que " spirituels, " puisqu'ils consistaient en bandes orga- 
nisees qui semaient partout la terreur ! 

I)ans de toUes circonstances, il n'etait guere possible do 
maintenir Telection. La panique causee par les bandes (mobs) 
menncjantes suIRsait d'apres le droit rommun pour vicier Telec- 
tion. Mais on ne dira pas que Torganisation et Taction de cos 
bandes etaient de rintimidation " spirituelle " 

Selection de Galway n'est done pas un precedent qui puisse 
faire autorite dans cetto cause. Elle a ete annulee k cause de Tac- 
tion du clerge, je le voux bien ; mais cette action a un double carac- 
tere : elle a ete plutot ** materiolle et politique " que " spirituelle," 
ct Ton pent soutenir, je ponse, quo, '* Tinfluence indue spiritu- 
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elle " n a pas ete le veritable motif du jugemcnt du jnge Keogu. B''»«»j;^ f< «/. 
II a bieirexprime^'en passant son opinion contre cette influence; ^"'^fif®^^'*- 
mais s'il n'avait pas eu d'autres motifs que les sermons de quel- 
ques cures, il aurait sans doute pris la peine d'etudier la ques- 
tion, au lieu de s'extasier devant " le langage incomparable " de 
Sir Samue^Romilly, et d'accopter sans la discuter Topinion du 
juge Fitzgerald, et cette etude Taurait peut-etre convaincu de 
son incompetence a juger Tenseignement doctrinal du clerge. 

Pour prouver qu'il etait consequent, le juge Keogh a cite le 
jugement qu'il avait rendu precedemment dans la cause de Dro- 
gheda, et il declare que ** Tinfluence indue clericale," prouvee 
dans un cas particulier et exercee sur un electeur, a ete " Tun 
des motifs " pour lesquels il a annule I'election de Drogheda. 

Mais en referant au rapport de cette election de Drogheda, 
j'ai constate que Tinfluence indue qu'on y avait prouvee etait 
bieii *' clericale, " mais non pas spirituelle. II s'y agit de quel- , 
ques membres du clerge qui conduisent un electeur au poll et 
emploient les injures, les menaces et la violence pour le faire 
voter pour leur candidat. 

Ce precedent ne pent done pas non plus etre invoque par 
les petitionnaires. Or il n'y a pas dans tous les prfecedents connus 
une seule autre elect'on qui ait ete annulee en Angleterre ou en 
Canada a raison de Tinflnence indue du clerge. Comme je Tai 
demontre, rinfluence clericale dans Telection de Drogheda 
n'avait rien de " spirituel," et dans celle de Gal way Tintimida- 
tion "spirituelle" n'a ete qu'un motif secondaire du juge Keogh. 
C'est I'intimidation purement " temporelle " produisant d'apres 
le juge Keogh, une veritable terreur, qui a ete la cause princi- 
pale de Tinvalidation de Telection. 

II n'y a done pas une seule cause qu'on puisse citer dans 
laquelle une election ait ete annulee a raison seulement des ser- 
mons prononces par lo clerge. 

Que reste-il en faveur des pjtitionnaires ? — Les opinions de 
Sir Samuel Komilly et du juge Fitzgerald.. Mais d'abord 
Topinion de Sir Samuel Rjmilly ne pent pas etre invoquee 
comme une interpretation de la loi electorale, puisqu'elle n'a pas 
He expriraee dans une contestation d'election, mais a propos de 
la validite d'un don fait k un pretre par une veuve dont il etait 
Tagent. " La faiblesse d'esprit " de la veuve, et " Tabus de con- 
fiance " de son agent, y sont particulierement allegufs comme 
causes de nullite du contrat. 
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Brassard el oi. Qaaiit 8 ropiniou du juge Fitzgerald, observons qu'il n'a pas 
Lantevia. ^^ .^ ^j^ f^^^^ Tapplication, et que Telection de Longford a propos 
de laquelle il Ta exprimee a 6t6 declaree nulle pour " corrupt 
treating." Dans cetle election les membres du clerg§ s'etaient 
assembles pour choisir un candidal et ils s'etaient engages a 
soutenir de toutes leurs forces le candidat choisi. 

Le juge Fitzgerald decida qu'il n'y avait rien d'ill6gal dans 
cette assemblee du clerge, a ce sujet il prononca les paroles sui- 
vantes : 

" In the proper exercise of his influence on electors, the 
priest may counsel, advise, recommend, entreat, and point out 
the true line of moral duty, and explain why one candidate 
should be preferred to another, and may, if he thinks fit, throw 
the whole weight of his character into the scale ; but he may not 
appeal to the fears, or terrors, or superstition of those he 
addresses. He must not hold out hopes of reward here or 
hereafter, and he must not use threats of temporal injury or of 
disadvantage, or of punishment hereafter. He must not, for 
instance, threaten to excommunicate, or to withhold the sacra- 
ments, or to expose the party to any other religious disability, 
or denounce the voting for any particular candidate as a sin, or 
as an offence involving punishment here or hereafter." 

Comme on voit, le juge Fitzgerald semble accorder d'abord 
aux pr^tres une grande liberte d'action et de parole, mais il 
apporte ensuite a I'exercice de cette liberte des restrictions qui la 
reduisent a pen de chose. Je serais curieux de savoir comment 
un pretre pent etre libre " d'enseigner a Telecteur son devoir 
moral " sans pouvoir lui dire que s'il ne remplit pas ce " devoir 
moral " il commet " un peche." C'est au mot " peche " que Ton 
parait avoir- objection etje suppose qu'on ne verrait pas"d'in- 
fluence indue " dans les paroles du pretre, s'il se contentait de 
dire aux 6lecteurs : " en votant de telle maniere, vous remplirez 
votre " devoir moral," mais en votant autrement vous y man- 
querez, " ou, *' vous ferez un acte contraire a la morale ; " Et 
cependant ces mots sont bien synonymes des termes incrimines. 
Or je le demande, est-il possible de les proscrire du libre ensei- 
gnement de la morale ? 

II est bon de faire observer en outre qu'au point de vue de 
la loi electorale il y a une grande difference entre le " refus " ou 
" la menace de refus des sacrements, " et I'expression de Topi- 
uion thfeologique que " voter en tel sens est un p6ch6," 



COUlt SUPfiElEUEB. 369 

En effet, pour qu il y ait intimidation, il faut que celui qui Br»M»jdt«a^ 
commet cette offence prive ou menace do priver lelecteur i^"»o«^a- 
d*un bien dont il dispose. Or les sacrements sont des biens 
spirituels dont le pretre dispose suivant certaines regies que 
TEglise lui a tracfees. Quand le pretre refuse les sacrements a 
un electeur a cause de son rote, je comprends done qu'un juge, 
" qui se croit competent en mati^re spirituelle," puisse dire qu'il 
y a la intimidation. 

Mais quand le prfetre dit simplement " qu'il y aurait pech^ 
a voter en tel sens/' il ne piive pas et ne menace pas de priver 
Telecteur d'aucuns biens spirituels dont lui, pretre, dispose. II 
ne peut par lui^meme constituer une personne en 6 tat de grftce 
ou de pfeche. II exprime done seulement une opinion de th^o* 
logie morale qui peut ^tre vraie ou fausse. 

Mais ni le juge Fitzgerald ni moi ne sommes competents 
i decider qu'elle est fausse. II va sans dire que nous n'avons pas 
davantage le droit, ni le pouvoir de controler Tadministration 
des sacrements et de decider que quelqu'un en est digne ou 
indigne. Toute la djjflference que j'ai voulu faire entre les deux 
cas, c'est que dans celui de refus des sacrements, il y a du moins 
dans Tordre spirituel cette privation de biens qui dans Tordre 
temporel constituerait " Tinliuence indue ; " tandis que dans 
Tautre cas, je ne rois pas m6me dans Tordre spirituel cet tl6- 
ment constitutif de Toffense. 

Si M. le juge Fitzgerald avait occasion de considerer son 
opinion cit§e plus haut, ct s'il etait mis en face de toutes les 
difficult^s que son application comporte, je ne suis pas feloigne 
de croire qu'il la modifierait. 

II. En etudiant le texte de la loi qui definit Toffense dite 
** influence indue," j'ai demontre que los rapports de I'Eglise et 
de TEtat ne pouvaieut pas etre en Canada les memes qu'en An- 
gleterre ; que ces deux societes qui en Angleterre n'en forment 
reellement qu'une seule sous un meme chef, sont ici parfaite- 
ment distinctes et soumises a deux chefs differents ; que par 
consequent un texte de loi dont les termes sont tres vagues et 
tres generaux pouvait en Angleterre s'appliquer & Tordre spiri- 
tuel aussi bien qu'a I'ordre temporel, tandis que dans notre pays 
il ne pouvait s'appliquer a I'ordre spirituel qu'en vertu d'une dis- 
position expresso. 

Cette argumentation est une reponse plus forte encore 
quand je I'oppose ^ la jurisprudence Anglaise. II est evident eu 
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^TM»;iTdetaL ^g^j qu'allcr cherchet en Angleterre des pteced^nts sur ks rcla* 
Laiigcv n. jj^^g ^^j doivent exister entre TElglise et TEtat dans notre paysj 
c'est faire fausse route. 

L'homme d'Etat le plus remarquable que Tlrlande ait pro- 
duit, Burke, a dit : " II y a dans la nature des sources de justice 
d'ou toutes les lois d^coulent comme des ruisseaux ; et de m£me 
que les eaux prennent la teinte et le gout des diffgrents terrains 
qu'elles traversent, ainsi les lois civiles varient avec les regions 
et les gouvernements des diverses contrees, quoique provenant 
des memes sources/' 

Ce que le grand homme disait des lois est surtout vrai de la 
jurisprudence ! EUe varie et doit varier avec la constitution, 
Tetat de societe, les moeurs, la religion et le caractere de chaqne 
peuple. C'est ce qui faisait dire au Dr. Newman, dans son 
magniiique ouvrage, " The Present Position of Catholics in En- 
gland/' en parlant de la jurisprudence anglaise : " Let protes- 
*' tantism be recognised as a principle of the constitution, and 
" every decision, to the end of time, would but illustrate pro- 
" testant doctrines and consolidate pro{estant interests." La 
chose est toute naturelle, etla jurisprudence anglaise doit tendre 
'* proprio motu" a sanctionner les doctrines protestantes, ^conso- 
lider les interets protestants. II en doit 6tre ainsi particuliere- 
ment dans les questions qui touchent au droit public et a la 
liberie religieuse. 

II est done 6vident que dans toutes ces questions, et parti- 
culierement dans celles qui touchent a la fois au spirituel et an 
temporel, la jurisprudence anglaise ne pent pas etreacceptee en 
Canada, surtout quand elle est contraire a la liberte religieuse 
qui nous est garantie par la constitution. 

Que deviennent apres cela les opinions des honorables juges 
Fitzgerald et Keogh, et comment pourrait-on soutenir qu'elles 
doivent faire autorite en ce pays ? Eux-memes, j'en suis con- 
vaincu, parleraient autrement s'ils vivaient en Canada. 

III. — Les p6titionnaires ont encore citfe au soutien de leurs 
pretentions le rapport d'un comite de la Chambre des Com- 
munes dans Telection de Bagot, lequel rapport aurait decide que 
si rinfluence spirituelle invoqu6e centre Tfelection avait 6t6 prou- 
vee, la nuUite de I'election eut 6te prononcee. 

II n'en coute ricn de poser un principe risque quand on sait 
qu'on aura pas a en faire I'application. C'est sans donte ce 
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qui a pu faire admettre par le comitfi sans y apporter beaucoup ^'"•*'^ '' ''^ 
d attention la proposition erronee que j'ai citee. La'.gevm, 

Au reste, j'ai tout lieu de croire qu'aucune des questions 
que j'ai examinees avec tout le soin dont j*etais capable en la 
presente cause n'a 6t6 soumise a ce comite ; et ses membres, en 
consequence, n'ont pa9 f t6 appeles a se prononcer sur ces ques- 
tions. 

Enfin si ce rapport d'un comit6 pouvait 6tre invoque comme 
ayant la meme autorit6 qu'une decision judiciaire, je lui oppose- 
rais le rapport d'un comity de la Chambre des Communes en 
Angleterre dans la cause de " Mayo " [en 1853] -lequel comite, 
entierement compost de protestants, declara I'election valide, 
tout en disant " qu'il y avait eu un grand abus d'influonce spiri- 
tuelle de la part du clergg catholique^' 

Comme on voit, ce comit6 avait constate les faits, mais il u*a 
pas voulu en tirer les consgquences If gales. Pourquoi ? Pro- 
bablement parce qu'il a reconnu qu'il 6tait entre sur un terrain 
qui ne lui appartenait pas. Plut6t que d'entraver la liberie rcli- 
gieuse, il a pr6i6r6 manquer de logique. 

Get embarras en face de Tordre spirituel s'est recemment 
revfel§ d'une maniere frappante, k la Chambre des deputes en 
France, lors de Tinvalidation de Tfelection de I'illustre comte de 
Mun. La majority revolutionnaire de cette Chambre voulait a 
tout prix condamner Tinfluence spirituelle du clerge dans cette 
election ; mais il fallait trourer une b^se pour asseoir cette deci- 
sion, et Tembarras ne fut pas mince. M. Turquet, charge de ce 
soin, fut oblige de remonter jusqu'a la celebre declaration de 
1682 pour y trouver des motifs* d'in validations ; et comme cette 
declaration et meme les fameux *' articles organiques," qu'il 
n'oublia pas, ne lui fournissaient pas encore un fondement satis- 
faisant, on vit I'orateur traverser la Manche, et emprunter a 
r Angleterre la decision du juge Keogh, dans la cause de Gal- 
way. On comprend s'il fallait etre en penurie d'arguments pour 
citer ce precedent dans une Chambre Fran<?aise, sous une legis- 
lation qui n'a aucune similitude quelconque avec la legislation 
anglaise. 

Pour eviter ces embarras et ces difficultes, il faut que cha- 
cun reste dans son domaine ; que les depositaires de Tautorite 
civile ne s'arrogent pas le droit de juger les choses spirituelles 
et que le clerg6 de son c6t6 montre la plus grande prudence 
lorBq^'il juge & propos d'interY^nir dana la politique, Sous ce 
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^rMM^eiai, rappoit il me semble qu'il ii'y a pas lieu de s'effrayer, et que le 
i^8«^*»- pass6 garantit de Tavenir. 

II y a pen de pays an monde on le clergfe en general se soit 
moins immisc6 dans les affaires politiqnes. Des abns ont pa etre 
commis par qnelqnes pretres isol^s ; mais la masse dn clerge 
s'est tonjonrs tenne en*dehors de Inttes de parti, et Tetat n'a pas 
de citoyens plus paisibles, plus fideles et pins devones. Les 
preuves qn'il a donnees de sa loyante ne manqnent pas dans 
notre histoire, et nul n'a plus a cceur que lui Thonuenr et la pros- 
perity de la patrie. 

Le clerge a 6te le grand 6l6ment social et civilisatenr dn 
•penple canadien et Thistoire est la pour d^montrer qn'il a ete 
digne de sa haute mission Four qnll puisse continner a la rem- 
plir, il fant qu'il soit libre,^t c'est ponrquoi la tentative des peti- 
tionnaires en cette cause dirig^e contre Tinfluence et Tenseigne- 
ment du pretre me parait etre a la fois nn acte de manvais catho- 
lique et de mauvais citoyen. Pour ma part, apres une etude 
attentive et consciencieuse, je me refuse a voir dans notre loi 
filectorale des entraves a la liberte de la pr6dication chretienne. 

J'en conclus qu'au nom de la constitution, de la liberty reli- 
gieuse^ de la loi et de la justice, je dois rejeter la Petition, et 
declarer le dfefendeur Ifegalement elu. 

Petition rejetSe. 

F. Langelier, proc. des petitionnaires. 

//. C. Pelletter, proc. de Tintirae. 
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Oi Tondant m garantie. 

Held : — That ihe d<signalion of ihe crnlerminous lauds {tenants el aboulissnnls) re- 
quired l>y arlicle 20i7 of Iho Cixil Code is not a peine tie nuUiie, l>ut is re<|uired 
ony so that third parties may have a perfect knowledge (f the land Iiypolhn- 
cated ; and provided that the land be sufliciontly indicutid, a mciitiun ofits 
boun laries is not ebsolutely necessary. 

This was an inscription in Review from a judgment of the 
Superior Court at Arthabaska (Plamondon, J.), rendered on the 
22ud April, 1876, which dismissed the principal demand and 
also the demand in warranty, with costs. 

The facts are stated in the Plaintiff's factum as follows : 
This action is en declaration (Tht/polheque against a iters delen- 
tear. On the 17th July 1807 one James Mairs acquired at she- 
riff's sale a certain tract of hind forming part of the north-west 
corner of lot number twelve in the third range of lots of the 
township of Durham. This piece of land is amply described in 
the sheriff's deed of sale, plaintiff's exhibit A, which deed was 
duly registered. On the 24th August of the same year James 
Mairs mortgaged this lot of land in favor of Thomas Frizzell, 
the present plaintiff, to ensure the payment of a sum of $1000, 
with interest at 10 per cent per annum, which Mairs then owed 
Frizzell. This deed of mortgage, plaintiff's exhibit B, was also 
duly registered. Subsequently, on the 12th August 1869, James 
Mairs sold the said lot of land to the present defendant who then 
and there took possession and has kept possession of it ever 
since. This deed of sale, plaintifl's exhibit C, was also duly re* 
gfistered. Such are the facts of this cace, iu M'hicb plaintiff sues 
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^p"*^ defendant en declaration (Thypotheque, for a sum of $1226. Defen- 
H»i^ dant took an action en garantie against his vendor Mairs ; Mairs 
failing to appear and plead to this action, the defendant pleaded 
to the principal action, at the risk and peril of his garant, as 
follows : 1st That the deed of mortgage by Mairs to the plaintiff 
did not create any mortgage or hypothec on the land of which 
defendant is in possession, the description of the land contained 
in said deed not being sufficient ; 2nd Payment ; 3rd Defense au 
fonds en fait. 

Plaintiff proved defendant's possession by two witnesses : 
Benjamin Eeed and James Alexander. 

Defendant brought no proof whatever in support of his plea 
of payment. Consequently, the whole question at issue in this 
cause is the following : 

Is the description of the property mortgaged, contained in 
the deed of mortgage. Plaintiff's exhibit B, sufficient under our 
law to create a mortgage or hypothec in favor of plaintiff on the 
said piece of land ? 

The description contained in said deed reads as follows : 
" That certain tract of land situate and being in the township of 
" Durham, in the district of Arthabaska, in the said province. 
" known as ten acres, more or less, of the lot number twelve, in 
" the* third range of the said township of Durham, as acquired 
" by the said James Mairs, at sheriff's sale, on the eleventh 
" day of June last, with the store, dwelling house, barn and other 
" buildings thereon erected and made." 

Our law on the subject is contained in article 2042 of our 
civil code, which reads as follows : " Conventional hypothecs 
" are not valid unless the deed specially describes the immovable 
'' hypothecated, with a designation of the conterminous lands, of 
" the number or name under which it is known, or its number 
" upon the plan or book of reference of the registry office, if such 
" plan and book of reference exist." Our code in this article does 
not introduce any new provisions in our law, but is simply in- 
tended to reproduce the statute of 1841, C. S. L. C, chapter 37, 
s. 45, which made hypothecs special. Before the passing of this 
statute, hypothecs were general, i. e. existed on all the lands of 
the mortgager, at the time of the passing of the deeJd of mortgage ; 
no designation whatever of these lands was required. Under this 
system, it was very difficult for a third party to find out what 
encnmbTauces really e^^i^ted on an immovable ; hence, many 
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errors and frauds in transactions on real estate. To avoid such ^'jj"" 
inconveniences, and also to enable registrars to index accurately ^ ^' 
on each immoveable the hypothecs and charges rielles affecting 
it, the above-mentioned statute was passed and the French 
mode of special hypothecs was introduced. 

Thus the question to consider is whether the description of 
the property mortgaged contained in plaintiff's exhibit B, meets 
satisfactorily the spirit of our law as to special hypothecs, i, e : 
1. Is the designation sufficient, the deed of mortgage being 
registered, to place third parties wishing to purchase or transact 
some business on this immoveable on their guard, and enable 
them to detect the existence of such an incumbrance on the said 
piece of land. 

2. Is the designation authorized in the said deed of mortgage 
sufficient to allow the registrar to index the mortgaged property 
according to law. 

Ist. The designation seems to us quite sufficient. The mort- 
gager says : " I mortgage that piece of land belonging to me, 
" which I bought at sheriffs sale and which is know^n as ten 
" acres, more or less, of lot number twelve, in the third range of 
•* the township of Durham." On lot number twelve, in the third 
range of the township of Durham, James Mairs, the mortgager, 
owns no other piece of land, nor does he own any other in that 
range. Is not that a special hypothec ? Can third parties reading 
this designation, have any possible doubt as to the immoveable 
hypothecated ? Does it not put them sufficiently upon their guard 
and protect them ? 

Our law on this point is taken from the French law, and all 
the French authorities agree in saying that if a person owns a 
property known under a certain name or at a certain place, a 
designation in a deed of mortgage, such as : my house or land 
" known as Bellevue, " or " my property at Quebec " or " at 
Montreal," is perfectly in accordance with the law, and creates 
a valid mortgage or hypothec on such property. Vide Troplang, 
Privil. et Hypo. art. 2129, .No. 536. This author quotes a number 
of authorities and precedents : Dalloz, vo. Hypo. p. 207, Sirey 
XXXV. 2, 120. Zachariae, § 266, 3', Duranton, No. 372. 

Troplong sums up the opinions of these authors, as follows : 
" Dans cette maniere, c'est le prejudice de celui * qui attaque 
•• Thypotheque qu'il faut considerer. S'il a ete induit en erreur, 
*' on ne doit pas hesiter ainvalider rhypoth<^que ; mais s'il n'a pas 
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" et6 trompe, s'il a coiinu la position du debiteur, et les charges 
" dont ses biens etaient groves, il sera plus juste de repousser des 
" moyens de iiullite foudee sur un esprit de pointille et favorable 
" a la chicane, Je sais que cette opinion est combattue par 
** Merlin, Delvincourt et autres qui sout beaucoup plus rigoureux 
** que moi ; mais notre article ne me parait prononcer aucune 
" nullitfi d'ordrc public, je persiste dans le parti le plus humain, " 
and in support of his views, we can quote all the recent deci- 
sions of the French courts. 

Applying these principles to the present case, it cannot be 
said defendant has suffered any prejudice by reason of the 
insufficient description of the immoveable hypothecated, nor can 
it be said he was led into error. Defendant himself does not pre- 
tend any such thing. He pleaded this insufficient designation 
solely, as Troplong says, " dans un esprit de pointille et favo- 
** rable a la chicane, " and we humbly submit courts of justice 
cannot encourage such a spirit, and" deprive a man of a lawful 
surety he has for his debt, merely for the pleasure of deaiding in 
a Draconian style a nice point of legal interpretation. 

Moreover, defendant could and ought to have paid plaintiff s 
hypothecary claim out of the price he agreed to pay Mairs for 
his land ; the deed of sale was passed on the 12th of August 
1869, defendant paid $800 cash, and was to complete the w^hole 
amount ($2000) by annual instalments of $200 each, the first 
being payable on the 1st of February 1870, with interest at 6 per 
cent per anniim. Gould he not have paid these instalments to 
plaintiff and thus reduced his claim and prevented interest 
accruing theroou. This could have been done very easily by 
defendant, as these $1200 at 6 per cent, with terms of payment 
such as those contained in Mairs' doed of sale to defendant, 
would have completely covered plaintiff's claim of $962, with 
interest from October 5th 1872, at 10 per cent. 

Mairs' deed of sale to defendant was with the usual warranty 
" centre tous troubles et evictions " but not " franc et quite, " so 
that, according to a recont decision of this court, (S. C. No. 67), 
" Talbot vs. Reliveau,and Beliveau,plaintiff en garantie, vs. Auger 
el al., defendant en garantie, and Auger, et al., plaintiffs en arriere 
garantie, vs. Genest, el aL^ defendants en arriere garantie," 
defendant was bound to pay the amount of this claim on the 
price of sale, wi*hout even having a right to call his vendor en 
garantie. Consequently defendant's position in this case is not 
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such A one as to tempt a tribunal to make a too severe applica- ^i^"^ 
tion of the letter of the law, within which however, w^e humbly "**^- 
submit, plaintiffs deed of mortgage is contained. 

2nd. Is the description contained in the said deed of mort- 
gage sufficient to allow registrars to index the mortgaged pro- 
perty according to law ? To answer this question in the affirm- 
ative, it will suffice to consider the orgaijization of our registry 
offices. When James Mairs, the mortgager, handed in his deed of 
mortgage for registration to the registrar, what possible difficulty 
could this officer encounter to index the property mortgaged by 
this deed in the manner prescribed by law ? The plan in con- 
formity with the provisions of 0. S. L 0., chapter 37, and 27 and 
28 Victoria, chapter 40, has not been made in the county of 
Drummond, so that in receiving this deed the registrar entered 
it Ist, in the '* livre des presentations ; " 2nd, he entered a sum. 
mary of it, under Mairs* name, in the '^ livre des personnes ; " in 
this same book, also under Mairs' name, he found mentioned the 
sheriff's deed of sale to Mairs of the mortgaged property, with 
the volume and page where it is transcribed ; Srd* he then re- 
ferred to that volume, and in the margin of the page on which 
the said deed of sale is copied, he mentioned the mortgage or 
hypothec by Mairs to plaintiff; 4th, he finally copied at length, 
in the proper volume, the said deed of mortgage, and mentioned 
the volume and page where the deed is entered in the '' livre des 
personnes." 

It is evident that all these formalities can be fulfilled by the 
registrar, with the greatest ease, the deed of mortgage, plaintiffs 
exhibit B, remaining as it is. 

If the plan in conformity with C. S. L. C, chapter 37, and 
27 and 28 Victoria, chapter 40, had been completed and the 
** livre des immeubles" existed, the matter would have been still 
easier. On seeing deed of mortgage, registrar would have referred 
to lot number twelve, in the third range of the township of 
Durham, in the said index of immoveables ; then he would have 
mentioned the said mortgage, under the summary of the sale by 
sheriff to Mairs ; he would then have copied the deed in the 
proper volume of the registry book and mentioned the page and 
volume, in the index of immoveables, and all the provisions of 
the law would have been strictly put in force. 

Besides, if the registrar could not index the mortgage on the 
immoveable mortgaged according to law, why did not defendant 

48 
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^^ fyle a certificate to that effect from that officer who is a judge in 
^■"- such matters ? 

Thus the two objects which caused the system of special 
hypothecs to be introduced in our province are attained by the 
deed of mortgage, plaintiff's exhibit B, and we cannot see for 
what possible reason a Court of justice would declare such a 
mortgage null and void. 

The defendant argued as follows : 

The plaintiff, in order to bolster up his position, alleged a 
sheriff's sale to Mairs, prior to the execution of the mortgage deed 
by Mairs to him, and attempted to prove the identity of the pro- 
perty sold to Mairs, by the sheriff, with that described in the de- 
claration as being in defendant's possession. 

The defendant considering the production of the sheriff's 
deed improper moved to reject the same as also to reject the de- 
position of Benjamin Breed and James Alexander, on the ground 
that their evidence was illegal (defendant had objected to this 
evidence at enquete, but there bein^ no judge present the ob jec* 
tions were reserved), and tended to supply a defect in the ins- 
trument declared upon as creating the mortgage. 

These two motions were granted and the evidence and deed 
set aside accordingly* These motions being disposed of in this 
manner, the judgment of the Court went in favor of defendant ; 
hence this review. 

The defendant submits that the judgment under review was 
right and proper in every point of view. Under the old law, 
there is no doubt that general mortgages could be created with- 
out any particular designations of property, but the great incon- 
venience of that system having become apparent, legislation has 
had a tendency to restrict mortgages and finally to confine them 
within such exact bounds that any person could by means of the 
registry office ascertain the true position of real proj>erty. The 
evident benefit of this system brought about the article of our 
code, number 2042, which had only the effect of simplifying and 
making more concise the disposition of our statute C. S. L. C, 
chapter 37, section 45. sub-section 2. The code Napol6on, article 
2129, contains a provision almost exactly similar, which shews 
that in France as well as in this country the great inconvenience 
and danger of general hypothecs has been fully understood. 

Supposing, for the sake of argument, that the plaintiff could 
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supply the grave omission of description in the deed he relies ^^^ 
upon to obtain his mortgage, although this would be contrary to ^^ 
both our code and statute, as well as the precedents in France, 
since the code Napoleon, he has not, in defendant's opinion, made 
out his case ; as it is shewn by the sheriiF's deed and the evidence 
of James Alexander, that a portion of property comprised in the 
limits given in the plaintiff's declaration and now belonging to 
one Mooney, had been sold by Mairs to one Hill, before the sign* 
ing of the mortgage. This piece is therefore not hypothecated, and 
as the exact location of it cannot be ascertained from the record, 
it is impossible to get at a proper description of the rest of the ten 
acres after deducting the ten pieces, belonging one to Wear and 
another to Mooney. It must be remarked that Mooney has two 
pieces of land within the ten acres, one that is described and the 
other not described. 

The witness, Reed, is in error as to the two pieces of land 
belonging to Mooney, and evidently did not understand the true 
position of the land. Alexander explains that a part of the land 
described in plaintiff's declaration and which belonged to Hill, 
at one time, and now to Mooney, is comprised in the limits of the 
piece sought to be hypothecated but is not in the possession of 
defendant, and as we have no description of this piece of land, 
either its size or position, we cannot have a proper description 
of the balance. 

DoBiONy J. — Action hypoth^caire et action en garantie par 
le tiers dfitenteur contre son vendeur. Le d^fendeur en garantie 
n'a pas plaid6. Le d6fendeur principal conteste Taction dirig6e 
contre lui en disant que I'immeuble n'est pas design^ spSciale- 
ment dans le contrat de constitution d'hypotheque conform6ment 
aux exigences de Tart. 2042 du code civil du Bas-Canada. Cette 
description se lit comme suit : 

" That certain tract of land situate and being in the town- 
'* ship of Durham, in the district of Arthabaska, in the said pfo- 
** vince, known as ten acres more or less of the lot No. 12, in the 
*' third range of the said township of Durham, as acquired by the 
" said James Mairs, at sheriff's sale, on the 11th day of June last, 
' " with the store, dwelling house, barn and other building thereon 
" erected and made." 

Cette designation me parait suffisante. J'adopte entidrement * 
la doctrine de Troplong qui est si logiquement et si clairement 
expliqu6e au No. 586 de son traite des privileges et hypotheques. 
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^vt^ Voir aussi Dfenisart, Vbo. tenants et aboutissants. Le d6fendeur 
^•"* n'a pu etre induit en erreur ni souffrir aucun prejudice. I 

Le jugement doit-etre infirm6. 

Casault, J. — Le defendeur admet que Tart. 2129 du code 
fran<;ais contient une disposition semblable au n6tre ; si cette • 
assertion etait eorrecte, sa position serait encore plus insonte- 
nable qu'elle ne me le parait. Yoici ce que dit Tart, du code fran- 
ijais 2129 : " II n'y a d'hypothdque conventionnelle valable que 
" celle qui, soit dans le titre constitutif de la crfiance, soit dans 
" un acte authentique posterieur, declare specialement la nature 
*' et la situation de chacun des immeubles actuellement apparte- 
'* nant au d6biteur, sur lesquels il consent Thypotheque de la 
" crfeance ." 

Presque tons les commentateurs de cet article soutiennent, 
et on pent dire I'unanimite des arrets, surtout les plus rfecents, 
decident que, sous son empire, Thypotheque que le debiteur con- 
sent sur les quatre maisons qu'il possede dans Paris, sans plus 
^ speciale designation, est valable. II suffit de lire I'article que je 
viens de citer pour s^en convaincre. Cette stipulation contient 
la mention de la nature des blens hypoth^qu^s, des maisons ; et 
leur situation, la ville de Paris. 

Notre code rent plus de speciality dans la designation. Art. 
2042 : ^' L'hypotheque conventionnelle n'est valable qu^en autant 
" que Tacte d6signe specialement Timmeuble hypoth6qu6, avea 
'* mention des tenants et aboutissants, du numSro ou du nom 
" sous lequel il est connu, ou du numero de Timmeuble sur le 
" plan et le li^nre de renvoi du bureau d'enrfegistrement, si tels 
" plan et livre de renvoi existent." 

Tout formel que soit cet article de notre code quant a la 
mention des tenants et aboutissants, il ne I'exige pas k peine de 
nullitfi ; et, de ce moment, toute designation qui indique suffi- 
samment la propriet6 hypoth6qu6e pour que personne ne poisse 
s'y tromper satisFait a ses exigences. Dans la pratique on men- 
tionne le plus souvent que ceux en front, k Test et k I'ouest, en se 
contentant quant a la profondeur de dire approximativement la 
longueur du terrain hypoth6qu6. Personne n*a jamais songe a 
attaquer cette designation comme insuffisante, quoiqu*elle ne soit 
pas celle que le code requiert. J*avoue que la difference qu'il y 
a entre le code fran<;ais et le n6tre sous ce rapport ote a ses com- 
mentateurs et aux arrets des cours fTan9aises u^e partie de l^ur 
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autorite ; mais on Irouve dans notre ancien droit fran? ais une ^^^^^ 
loi positive plus expresse encore que ne I'est Tarticle ci-dessus ^^ 
cite de notre code, puisqu'elle prononce la nuUite, etque la juris- 
prudence n'a jamais neanmoins interpretee comme ezigeant plus 
qu'une indication suffisante pour faire connaitre Timmeuble 
d'une manidre certaine. L'ord. 1667, tit. 9, des exceptions dila- 
toires et de I'abrogatiou des vues et crimes, art. Ill, exige d peine 
de nulliti la mention, dans les actions reelles, du lieu ou Tim- 
meuble est situee, de sa consistance et de sa nature ou qualite, 
avec ses tenants et aboutissants du c6te du septentrion, midi, 
orient et Occident. 

Voir k ce sujet Jousse, commentaire de Tord. 1667, vol. 1, p. 
224. — 6 Journal des audiences, arret du ler ffevrior 1716. — Nou- 
veau Denizart. Vo. aboutissants, vol. 1, p. 48.— Le No. 4 est telle- 
ment au point qui nous occupe que je dois le ciier au long : *' La 
'' d6laignation des tenants et aboutissants n'6tant exig6e qu*afin 
" que celui qui est assigne ait une connaissance parfaite de Tob- 
" jet dont il s'agit, il pent y etre 8uppl66 par d'autres d^signa- 
'* tions aussi precises. Par exemple, une demande en retrait ou 
" en declaration d'hypotheque, dans laquelle le fonds serait desi- 
'' gn6 comme acquis par contrat de tel jour, passe devant tel 
" notaire, sera Ifegitime." 

Notre code de procedure, k Tart. 52, exige aussi la mention 
des tenants et aboutissants quand la demande est d'un immeuble 
corporel, mais sans y attacher la peine de nullit6 qu^il prononce 
pour quelques autres informalit6s mentionnees aumeme chapitre. 

Le code de procfedure francjais, A Tart. 64, exige, d peine de 
nvlliti, dans les actions reelles ou mixtes, la mention de la nature 
de Th^ritage, de la commune ou partie de commune ou il est 
situ6 et deux au moins des tenants et aboutissants. Cet article 
pronon<;ant la nuUite est beaucoup plus imp6ratif que Tart. 2042 
de notre code civil ; neanmoins on decide unanimement en France 
que remission des tenants et aboutissants dans les actions reelles 
n'entraine pas la nullitg de Texploit si Timmeuble y est suffisam- 
ment indiqu6. 

Le d6fendeur a appele son vendeur en garantie ; ce dernier, 
qui avait consenti en faveur du demandeur I'hypotheque qu'il 
invoque, n'a pas conteste sa demande, et le d6fendeur qui redoit 
sur son prix d*acquisition une somme plus forte que celle due au 
4emandeur, est san9 interet pour contester lui-meme. Cette cir- 
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^tJT" Constance fait la position du d^fendeur plus insoutenable encore 
=^- que s'il 6tait expose a une perte. 

Stuabt, J., concurred. 

La cour, etc., consid^rant que la mention dee tenants et 
abovtissants requiso par Particle 2042 du code civil n'est pas a 
peine de nuUitfe, qu'elle n'est exig6e qu'afin que les tiers aient 
une connaissance parfaite dcrimmeuble hypoth§qu6, que pourru 
que le dit immeuble soit suffisamment indiqu6 la mention des 
tenants et aboutissants n'est pas d'une absolue n^cessit^. Conside- 
rant que dans I'acte d'obligation sur lequel est fond6 Taction, 
I'immeuble hypothequ6 est suffisamment indiqu6, que le dit 
dSfendeur n'a pas pu 6tre tromp6 par la description qui y est don- 
nee du dit immeuble et qu'elle ne lui a fait perdre aucnn droit, 
lejugement rendu par la cour sup6rieure, si6geant k Arthabaska, 
le22ejourdu mois d'avril 1876, est iufirm6, Timmeuble en 
question est declare etre hypothfequfe en faveur du demandeur 
au paiement de $961, avec interdt sur cette somme du 5 octobre 
1872, a 10 par cent par an, et le dit defendeur est condamn6 a le 
d61aisser pour etre vendu en justice, si mieux n'aime le dit 
defendeur, sous quinze jours de la signification des presentes, 
payer au dit demandeur la susdite somme et les dita int6rets, et 
le dit defendeur est de plus condamn6 a payer les frais tant en 
premiere instante qu'en revision. 

Judgment reversed. 

Pacaud Sf Cannon^ for plaintiff. 

Felton Sf Cripeau^ for defendant. 
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COUET OF QUEEN'S BENCH, CROWN SIDE. 

QUEBEC, 17th NOVEMBER 1875. 

Coram Dorion, G. J.» Tessikr, J. 

REGINA v8. MURPHY. 

MURDER. 

Held :— That alter the prisoner has been given in charge to th jury, the trial may be 
continued over to another day for cause deemed sufflcient, such as the sudden 
illness of the counsel for the defence. 

The prisoner was indicted for the murder of George Clarke* 
His trial commenced on the 15th of November 1876, before a 
mixed jury, and was continued on the 16th till 5.80 p. m., when 
the case for the prosecution was closed. The counsel for the 
defence were Messrs. Parkin, Dunbar and Lemieux, who de- 
clared they had no evidence to adduce and at their request, 
considering the late hour and the importance of the case, the 
court adjourned till the next morning. At the opening of the 
court on the 17th, Mr. Dunbar applied to have the case adjourned 
till the next day, on account of the absence of Mr. Parkin, the 
senior counsel, who was to address the jury and was unable to 
attend from sickness. 

DoBio5, C. J. — Is this application supported by affidavit and 
is there any precedent for it ? 

Dunbar, Q. C. — I am not at present prepared with any prece- 
dent as I do not recoUet any case presenting the same circum- 
stances. An affidavit will at once be placed before the court 
establishing the facts on which the application is based. 

DoBiON, C. J., (after some consultation with Judge Tessier) 
said he was unable to find any case exactly in point. Trials 
had been postponed for s short time to await the arrival of a 
train conveying some material witness. When a Sunday inter- 
vened before the close of a trial, of necessity the trial must be 
adjourned to the following juridical day. In the present case, 
there was no such absolute necessity, yet the affidavit showed 
that Mr. Parkin, the senior counsel, had undertaken to address 
the jury in the English language and that he was suddenly taken 
ill during the night and was now confined to his bed and unable 
to attend. Under these unforeseen circumstances it was reason- 
ableto suppose that the junior counsel had not come prepared to 
address the jury. The procedure act in criminal cases, sect 15, 
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recognized (he right to all persons tried for an indictable offence 
Mtirphy. ^Q make a full defence by counsel learned in the law, a privilege which 
did not formerly exist. Of this right the prisoner in a case of life 
and death would be virtually deprived if the application was 
denied. Although we can find no case where an application to 
postpone or adjourn a trial under similar circumstances has been 
made, yet we find that in a case of Reg. & Fick. (16 Upper Canada, 
C. P., 879, the junior counsel while addressing the jury fell into a 
a fit and could not proceed with his address in summing up the 
evidence ; no postponement was applied for ; but the senior coun- 
sel continued to address the jury. The prisoner was convicted 
and it was held, on motion for a new trial, that as it did not ap- 
pear that he was prejudiced by the absence of his counsel, there 
was no ground for a new trial, but the court expressed the opinion 
that if a posponement had been asked in consequence of the ill- 
ness of the counsel, it would have been in the discretion of the 
judge to have adjourned for an hour or Itoo, or to anoiher day or for 
several days, as might have been thought reasonable. Fortified by 
this expression of opinion, we have come to the conclusion that 
whatever inconvenience it may be for the jury to be confined for 
another day, or for several days, yet the circumstances are such 
as to induce us to exercise our discretion in that sense that the 
prisoner be not deprived of any of the advantages secured to him 
by law and of that most important one of making a full defence 
through counsel of his own choice. 

The trial is therefore adjourned till to-morrow, but the other 
counsel for the prisoner must not expect any further postpone- 
ment, and whether Mr. Parkin is able to be here or not, they 
must then be ready to proceed with the case. 

The trial was accordingly postponed. 

On the next day, Mr. Dunbar addressed the jury in English 
and Mr. Lemieux in French, and on the 19th the jury brought 
in a verdict of manslaughter, and the prisoner was immediately 
sentenced to imprisonment in the penitentiary for life. (1) 

K Alleyn, Q. C, for the Crown. 

J, B, Parkin, Q. C, ) 

J. Dunbar Q. C\, > for the prisoner. 

F. X. Lemieux. ) 



(1) Mr. Parkin, one of iho most prominent membert of the Qnebeo Bftt^ neter reeoferad 
ftad died a few daji after the trial. 
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Abandon: — Vidi ^risuction. 
AcciDKNT : — VifU Inrvitablb Accidbnt. 
Action : — Vide Pemmk Marikk. 

*' EN PUUNB MaINTBNUE I — Vxdt B^INTBGRANDB. 

«< EN Plbin PossESSOiRB : — (^M/e Reintecrande. 

ACTIONNAIBE I — Vidt COMPAGNIE A FONDS SOCIAL. 

Acts op Treating :— Fide Blection. 

Advancer op Money : — The advancer of moD' y for Ihe building or a ship who 
fails to conform to the act for the encouragement of shipbuilding 
(19 Vic, cap. 50), in regard to the form of the contract and its 
registration, has no legal title to the vessel. And where the vessel 
is seized by a creditor ol the builder, a subsequent regislration by 
the advancer will not avail against such creditor. (Peters v. Oliver 
ft Lane, S. C.) ^ 23(^ 

Agb>cy : — When a broker has been employed by a principal to effect a sale of 
timber, which he does not succeed in doing, and the timber is sold 
in the fo.lowing spring without his agency, the words used in a 
letter to the broker by the principal : '* I shall renew the transaction 
*' next spring, if the timber should not be sold sooner, by returning 
" you tie s|)ecitications for its sa'e,*' form a mere unaccepted pro- 
mise and do not entitle the broker to claim damages for breach of 
contract, (^tubbs v. Conroy, S. C ) * 53 

Agreement : — Vide Tenant. 

Alienation :—Kief« Immedble d'un Mineur. 

Amen DBS : — Vide Chemins de Cohti^. 

Anchor Light : — Vide Collision. 

Assignee:— An assignee whose Bill of costs remains unpaid may contest 
Insolvent's petition for discharge, in his own name, without 
authorization from the creditors ; and the obligation of having such 
Bill taxed is on the Insolvent, who should also tf*nder the amount 
thereof to the assignee, before asking for a discharge. (In re 

Arsenault, Insolvent, S. C ) „ 89 

49 
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Attacumkht for Rkkt :—Vide Tknawt. 

Authorization: — ^ufe Assignbb. • 

Avis d* Action : — Vide Corporation Municifalk. 

AvocATS I'^Vide Honorairbs. 

Baggagb :— a passenger by railway did aot call for bis trunk on arriving at tbe 
end of bis journey, at 10 o'clock in tbe forenoon, but^ for bis own 
convenience, left it all day and ovemigbt in tbe baggage-roMO, ' 
without any arrangement, and it was destroyed by fire early tbe 
next morning by tbe accidental burning of tbe station : Held, tbe 
company was not responsible. (Hogan v. Grand Trunk Railway, 

Bail Verbal >-Se termine k Texpiration du temps pour lequ^ ii a 616 (kit, et 

sans cong6 d61oger. (Huot v. Gameau, G. G.)^^^~^^^»^^^«..~«. 87 
Banc Patronal :—Fui0 Sbigneur. * 

Bell : — Vide Collision. 

Bill of Bxchangb:«-A person receiving by indorsement a bill of ezcbango 
after it is due bolds it, under art. 2287 of tbe Civil Code, subject 
to all tbe objections to wbich it was liable in tbe bands of tbe 
indorser. (Amazon Insurance Co. v. Q. A G. P. 8. Cy.)^^.^^— ■■- 310 
" .-'^Tbat article of tbe Civil Code differs from tbe law of Bngbmd, 
wbicb makes tbe indorsee liable to the equitiea attaching t# the 
note itself— that is, to tbe equities arising out of tbe transaction in 
tbe course of which the note was made— but not to a set-off arising 
out of a collateral matter. (Do )^^,.^..^^^.,.^^^^^^^^„„^...^^ 310 
Bill op Costs :—^ide Assignkb. 

" :—Vide Stamps. 

Bill of Lading :— Where under a bill of lading goods were " to be delivered 
" fh>m the ship's deck where the ship's responsibility shall cease, at 
** Montreal, unto the Grand Trunk Railway Co., and by them to be 
** forwarded thence by Railway to Toronto and there delivered " to 
Plaintiff, the proviMoa ** no damage that can be insured against will 
be paid for, nor will any claim whatever be admitted, unless made 
;^- before the goods are removed," held to apply to the removal from 

the ship at Montreal, and to be strictly binding on the consignees. 
And such a condition is not an unreasonable one, and covers all 
damage, latent as well as apparent And if any limitation of the 
condition could be implied, it could not reasonably go ftartber than 
to exclude such damage only as could not have been discovered on 
an examination of the goods, conducted with proper care and skill 
at the place of removal. But a delay of several weeks in making a 
claim for damage done to goods on the ship would not of itself 
(and apart from the above-stated condition) be a sulBoient answer 

to tbe action. (Moore A Barris, P. C ).... ...... — ...,......,., ■■ 147 

Held, also, that a bill of lading, made in Bngland, by tbe master of 
an English ship is a contract to be governed and determined by 
English law. That as to proof of tbe condition of goods when 
shipped, there is no general rule of law or evidence on tbe subject ; 
it must depend on the circumstanoes of each case bow far such 
proof is necessary and the case is to be regarded as insulDcieBtly 
proved without it. (Do.)...... ^^^^^^^,.^^^„^^^^^^ 147 
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BOUKDARIBS l^Vide TbRANTS BT AB0UTIS8AMT9. 

Brbacb Of CoNTBACT : — Vide Agbncy. 

Brokbk :'^Vid§ Agbncy. 

Bbokbbagb :-— a broker employed to sell cannot claim brokerage unless he has 
effected a sale, and has no acUon unless contract perrected. 
(8tnbb8 & Conroy, 8. G.) 53 

BoiLOBR : — Vid$ Advakcbr of Mo.xby. 

Garoioatb:— Fid0 Deposit. 
" :—Kui« Blbction. 

Gbrtiobari :— :A Writ of Certiorari will issue to bring the Record and 
Proceedings of a Court Martial before the Superior Court ; and the 
fact that Petitioner has a remedy in trespass is no bar to his right 
to seek a reversal of the judgment by Certiorari. (Exparte 

Thompson)...............^.. ^^............t. e,.,..........-......^ ^ ItS 

*• : — A prima facie case showing want, or excess, of jurisdiction, or 
that the Court was illegally convened and irregularly constituted, 
will be sufficient to obtain the writ. (Do.) 115 

Chbmiii OB CoMTi : — Une municipality de comtd qui dtelare chemin de comte 
une route Jusque U locale, deviant responsable de son entn»tien, et 
k d^fiiut par elle de la tenir ou faire tenir en bon ordre, elle est 
passible de Tamende impos6e par la loi.^ (Huot v. Corporation dn 
Comt6 de Montmorency, C. C.)...............,......^.. — 253 

Clbrical iHFLUBifCB :—Fuie Ixflubncb Indue. 

Com MomciPALi-^Ftd^RBGLBHVNT Municipal. 

Golusior :— Where one steamship was ovt>rtaking another steamship in a 
shallow channel in the River St. Lawrence and a collision ensued ; 
held, that the former, for not keeping out of the way of the latter 
by adopting a safe course, was in fault. (8. 8. Nova Scotian v. 

8. 8. Qoebeo, V. A.) .. 1 

« :— The GknaUan, lying at anchor in the River St. Lawrence, on a 

clear night, was run into and damaged by the Clara KiUam, 
coming up the river with a wind astern —there was conflicting 
evidence as to whether the GlenallarCs anchor-light was set, or if 
set, was in such a state as to be visible at a proper distance, but it 
appeared that the vessel herself could have been seen from the 
KiUam in sufficient time to have avoided the collision, had a 
vigilant watch been kept on the latter ; held, that a proper light 
had been exbibitod on the GfenaUan, and the Killam was res- 
ponsible; but that even had there been no light, as the vessel 
herself could have been seen, the absence of such light would 
have been immaterial, — and no vessel is justified in not taking 
proper precautions against collision with another, by the fact that 
such other is in any way .contravening the rule of the sea. (The 

Clara Killam, V. A.).. .. ^ 56 

«< :— Where a vessel does not slop or offer to render any assistance to 
the vessel collided with, but proceeds on her way without giving 
her name and the other information required by the Merchant 
Shipping Act 1873, and no excuse is shown for such failure to 
comply with the law, that failure alone, if the case be otherwise 
doubtfVil, will fix the responsibility on the vessel so acting. (The 
Clara Killam, V, A.).,., — „.,.,...... — h...^..,, «,... ^6 
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Collision : — ^Wbere a barque and a steamer were proceeding in opposite 
directions, and the latter, when between a quarter and half a mile 
of the former, which was then keeping her course, ported her helm 
without slaclLening her speed, which brought her across the course 
of thf) barque, whose helm was shortly after starboarded, and a 
collision occurred, held, that the action of the steamer in porting 
her helm having brought the barque (which otherwise should have 
kept her course) into instant and mo^t imminent danger, she was 
justified in starboarding ; and the steamer, whose duly, when pro- 
ceeding in a direction to involve risk of collision, was to keep out 
of the way, and moreover to slop and reverse when danger was 
imminent, was responsible for the collision. (The N. Churchill 
and The Normanton, V. A )... . — ........ .. — ............ 13 1 

" : — Where a steamer, shortly after leaving her moorirg, came into 
collision with a sail boat towing timber, held, that in snpj(ort 
of her plea of inevitable accident, the steamer must shew an 
over-ruling force, a vis major, which could not have been avoided 
by waiting at her mooring berth until such time as the promoter's 
boat had passed, and also that after she left her berth it was 
impossible for her to keep out of the way of the boat. (The Union, 
V. A.) - 186 

" : — A ship sailing seven knots an hour in a fog over a fishing ground 
on the banks of Newfoundland, without adequate means on deck 
to prevent accident, held to have been in fault, and a plea of ine- 
vitable accident over-ruled. (The Kraok, V. A.)»~ ~«. «^ — 295 

« : — Where the blasts of a fog-horn on an American schooner were 

substituted for the ringing a bell, as r quired by the sailing regu- 
lations, a plea that it was done in accordance with a circular 
from the Secretary of the Treasury of the .United Stat* s over-ruled 
But the breach of the regulation not having contributed to the 
accident the schooner relieved from liability. (Do.)...^.......^.... ... 295 

** : — An omission to ring a bell in a fog covered where an anchor 

light was seen in time to avoid a collision. (Dj.). ............................ 295 

" :— ride Costs. 

CoMMissAiRES DU Havrr : — Vide Darbour Commissioners. 
Common Carrier : — Vide Baggagk. 
CoMMUNADTK DE BiRRS : — Vide Femme Marine. 

CoMPAGNiE A FoNDS SoGiAL : — Dans une action intent^e par une compagnie k 
fonds social centre un actionnaire pour le montant d*une paK 
souscrite et non pay^e, sur preuve que les directeurs et officiers de 
la compagnie ont donnd leur demission et n*ont pas 6t6 remplaoes, 
la Cour, nonobstant la sect 20 de la 31 Vic, c. 25, ordonnera que 
la compagnie proc^de k T^lection de nouveaux officiers, ou d'un 
curateur suivant Tart. 371 du C. G , et en produise acte, avant de 
pouvoir proo6der ult^rieurement dans la cause — frais rftservte. 
(La Compagnie d'instruments Agricoles v. Hubert, C. C.)........ ^^^ 182 

Compagnie a Fonds Social : — Vide Joint Stock Company. 
CoNoi DE UihOGER i—Vide Bail Verbal. 
Coni^ionib:— F<tf« Bill op Lading. 
GoNSTRncTBi7ii:-^Ftde Advancer of Money. 
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COKRTB0CTI(IN8 : — Fkfe CORPORATION MONrCIPALR. 

Conterminous Lands : — Vidt Tenants bt Aboutissants. 

Continuation of Trial : — Alter the prisoner has been given in charge to the 
jury, the trial may be continuod over to another day for cause 
deemed sufficieni, such as the sudden illness of the counsel for the 
defence. (Reg. v. Murphy, Q. U.) 383 

Contract i^Vide Bill of Lading. 

Contrat Explicite: — Vide Honoraires. 

CoNTRAT pRissuM^ '.—Vide Honoraires. 

Corporation :— Vide Municipality. 

CoRPORATio>\ Mcnicipale: — Une corp-ralion municipale poursuivie en demo- 
lition de constructions par elle faites au prejudice du poursuivant 
et pour ies dommages en resultant, n*a pas droit & Tavis d*un mois 
requis par Tart. 22 du Code de Procedure Civile. (Bell v. Corpo- 
ration de Quebec ) « « 305 

" : — La prescription de six mois 6tabUe en faveur de la corporation 

& rencontre des actions en dommage, ne s*appUque pas k une action 
qui a pour objet de fa ire disparaitre une nuisance permanente et 

causant des dommages continus. (Do) 305 

** : — Les pouvoirs donnas k une corporation de faire un aqueduc et 

tous les travaux n^cessaires pour introduire Ttau dans une loca- 
lity, ne lui donnent pas le droit de faire des constructions nuisibles 

k la navigation sur uce riviere navigable. (Do.) 305 

'' :~Pour se plaindre de semblables constructions, un simple par- 
ticulier doit 6tablir qu*il soulTre un pn^judice direct et imm6diat, 
et la Cour ne prendra pas en consideration de pretend us dommages 
futurs et 6ventuels. (Do ) - 305 

Corrupt Practices : — Vide Election. 

Costs : — As respects costs, the Court has no discretion to exercise in a case of 
collision when no fault is imputable to the injured patty, and his 

adversary is solely to blame. (The Union, V. A ) 186 

" :—Vide ELrciiox. 

Counsel : — Vide Continuation of Trial. 

CouRONNE :— Vide Escheat. 

Court Martial: — Vide Certiorari. 

Creditors : — Vide Assignee. 
" : — Fi(fo Insolvent. 
" :—rid« Advancer of MoNKY. 

Cross-Examination of Insolvent : — Vide Insolvent. 

Crown Rigiits : — Vide Escheat. 

Cumul : — II n*y a pas curoul du p^tiioire avec le possessoire lorsque les d^fen- 
deurs invoquent des moyens qui se rattachenl directement et 
uniqueme t au droit de propri6td d'un banc patronal dans une 
^glise. (Pabrique de Deschambault et Dubeau, B. R ).....•................ 6 

Ccmul :— Le deroandeur en all^guant dons ses reponses sp^ciales qne partie du 
droit qu'il reclame lui vient du chef desa d^funte 4p>use, en verlu 
de son testament qu'ii invoque, n*ajoute rien k sa demande et n*en 
change pas la nature, mais ne fait qu'indiquer la source d*un droit 
dont t\ etail settl saisl au moment d^ Tinstitution de son acte. (Do .) & 
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GORATKUR l-^VidB GoMPAGNIB A FONDS SOCIAL. 

Curator i-^Vide Vacant Estatb. 

Custody of Minor i-^Vide Habeas Corpus. 

Damags: — Vide Bill op Lading. 

Dkclinatory Exception :—Vide Domicile. 

Deed op Ratification : — Vide Joint Stock Company. 

Demission :— Vide Compagmb a Ponds Social. 

Demolition: — Vide Corporation Municipale. 

Deposit : — The deposit to be made by a candidate with the Returniof Officer 
need not be in goid or legal tender notes — and an alleged irre- 
gularity in such deposit cannot be urged after the election. 
(Morissette v. LaRue, 8. C ) ^ 2€t 

Deposition >-Vide Stamps. 

Dbsherbnce :— Vide Escheat. 

Discharge : — Vide Assignee. 

Domicile :— In an action pro socio arising out of a partnership contracted in the 
Island of Jersey, and having its head office there, but carrying on 
its principal business and owning property in the district of Gasp6, 
the defendants, who had never been domiciled in the said district, 
were summoned through the newspapers to appear and plead 
therein, and declined the jurisdiction, held, the declinatory excep- 
tion was well taken. (Cosset & Robin, Q. B j........^....*......^.......^ 91 

<* :— Vide Exception to the Porm. 

Droits UypotbAcairbs : — Vide Pbmme Marine. 
Eglise : — Vide Influence Indue. 

Election :— On the contestation of an Election the following fiicts were proved : 
1* The giving of a glass of beer to each of a number of electors, 
on a Sunday, during the Election, by an active partisan of the 
Defendant, in the Defendant's house and with his knowledge and 
consent ; V The giving of meat and drink to certain electors, on 
the day of voting, by an active supporter of the Defisndant ; 9* 
The giving of a bottle of whiskey by the Defendant, during the 
Election, to certain electors who, although opposed to him in 
politics, had come to meet him at his request. Held, that, under 
the circumstances of the 6ase, the acts of treating in question, 
although doubtless, imprudent and dangerous, would not be held 
to be corrupt practices so as to defeat the Election. (Morissette et 

al., V. LaRue, S. C) ^^.,^.^^^^^^...„,..,^ 262 

« :— Where imprudent, though not corrupt, acts of treating, (which it 
has been attempted to disguise) are proved against the Defendant, 
such acts must be regarded as inviting enquiry, and Defisndant will 
not hive a Judgmont for the costs incident to the enquiry so 
invited. The Court will not annul an Election for treating not 
worse than questionable, but such treating justiQes enquiry, and a 
person whose conduct leads to enquiry need not hope to be in- 
demnified for the costs to which he may be subjected. (Do.^*...... 262 

« :— The rules of evideace applicable to Election Petitions are not those 
of the Civil Cole but of the laws of England, and the evidence of 
a party must be received as well in h's own fiivor as against hint 

(Do.)* M •••••«•••• •••••>••••••••,.•••*••••••••■•••••• •••••••••,,« 262 

*f i-^Vide T^lubncb Inbue» 
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BHOoesEUR i^Vide Bill of Excbanob. 

Bnpaict : — Vide Habeas Corpus. 

Enrwistrembnt I'^Vide Registration. 

Eqditibs : — Vide Bill op Bxchange. 

Bsobat:— An escheat is one of the sources of revenue which, as a minor prero- 
gative of the crown, was yielded up to the respective Provinces 
now confederated into the Dominion of Canada* prior to -the union 
of the Provinces of Canada, Nova Scotia and New Brunswick. 
(Attorney General of Quebec and Attorney General of Canada, 

Q. B.) M5 

<« :— Such escheats, prior to said union, formed part of the revenues of 

the respective Provinces in which they arose. (Do.) !IS6 

'< : — All territorial crown rights and privileges possessed by the late 
Provinces of Canada, Nova Scotia and New Brunswick, before the 
iknion thereof into the Dominion of Canada, have been by the 
British North America Act given to the several Provinces of 
Ontario, Quebec, Nova Scotia and New Brunswick. (Do) 236 

Btat : — Vide Irflurnce Indue. 

Evaluation : — Vide Municipality. 

EviOBNCE: — Vide Election. 

Examination op Insolvent: — Vide Insolvent. 

Eecsption to the Form ; — An exception to the form denying that defendant is, 
or ever was, domiciled as stated in the writ, 6u< not furnishing 
the name of defendant's true domieile, will be dismissed with costs. 
(Barnes v. Barras, C. C.).. 146 

Excess op Jurisdiction i-^Vide Certiorari. 

Executors :-— Executors empowered to act beyond the year and day, and until 
the provisions of the will are fdlly executed, cannot claim to have 
the legatees, usufhictuary ,or in property, impleaded with them. 

(Gray and Dubuc, Q. B.) — 234 

>* : — Sued as such, and not denying the executorship, cannot urge the 
non-proof of their having made an inventory as a want of proof 
of their having accepted the charge. (Do.)...^..~...~~....^~~..~..~... t34 

Expropriation >^Vide Municipality. 

Patmbr :— Fide Habeas Corpus. 

Fees i-^Vide Honohairbs. 

Fbmmb Marine :— La 4eVict., ch. 30, sect. 36, statuant que '* nuUe femme marine 
ne pourra se porter caution ni encourir de responsabilitd en 
ancune autre quality que comme commune en biens avec 
son marl pour les dettes, obligations ou engagements contractus 
par le mari avant leur manage ou pendant la dur^e du mariage, et 
que tons engagements et obligations contractus par une f)»mme 
marine en violation de cette disposition seront absolumant nuls et 
de nul efft;!," tout en rendant nuls les engagements de la femme 
pour son mari au point de la soustrave k toute action rteultant de 
tels engagements, ne Tempdche pas n^anmoins de renoncer k 
rexarcice de ses droits hypoth^caires pour reprises matrimoniales 
sur les biens ali^nte par son mari. (Fleury de Logorgendi^re et 
vir. vs. Thibodeau, C. S.) m......................... 163 
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FkMHE MAAiEKi^Dans I'esp^ce, la dile DamedeLagorgeDdi&re,parractedtt 9 
Janvier 1861, a vaiablement renoncd. quanta riTDmeuble venda 
en ceite cause, & Tezercice de ses droits hypoth^caires pour les 
reprises matrimoniales pour lesquelies elle est eolloqu^e par le 
rapport de distribution pr6par6 en cette cause. (Do ) 163 

Pine i-^Vide Cuehin ob Gomtk. 

Fog Horn : — Vide Collision. 

FoaMAL Photest : — Vide Insolvent. 

Foi'RNissEUR i^Vide Advancer of Money. 

Goods : — Vide Bill op Lading. 

Habeas Corpus :— The object of Habeas Corpus is to see that no person is depriv- 
ed of his hberty illegally or agaiast his will, and not to determine 
the respective rights of parties over one another, and it cannot, 
therefore, be used by a father to enforce his right to have the 

custody of his child. (Stoppellben v. Hull, 8. C ) — .. 255 

" : — Where a minor child is brought before the judge, under Habeas 
Corpus, her own statement, if of sufficient age to judge for herself, 
will be taken as to whether she is under restraint or not. (Do.)~~ 255 

UAnoouR Commissioners : — May word a judgment so as to prevent its becoming 
executory immediately after the lapse of fifteen days from the day 
of which it was rendered. (Audet and Quebec Harbour Commis- 
sioners, 8. C.) «.... ........... — 249 

** : — rtd0 Suspension. 

HoNOHAiRBS :— Dans la province de Quebec, les avocats ont droit d*action centre 
leurs clients pour recouvrer des honoraires, soit d*apr&s un contrat 
explicile, soit d'apr5s un contrat pr6sum6, suivant le quantum 

meruit. (Amyot dt Gugy, B. Rj 291 

*' : — Dans I'esp^ce actuelle, le demandeur ayant occup6 pour assister 
un confrere, il y a pr^somption que ces services ont 6td fournis 
gratuitement. (Do.) ....m 291 

IIypotbeqde :— Vide Joint Stock Company. 

Illness of Counsel: — Vide Continuation of Trial. 

Immbuulbs d'un Mineur : — La loi veillant d*un ceil jaloux sur la conservation des 
biens, et surtout des immeubles, des minours, il faUt detr^s fortes 
raisons pour en autoriser Tali^nation, et ces immeubles doivent 
dans tons les cas n'dtre vend us que lorsqiiMl y a n^cessit<^ de le 
f.tire. Et en rabsenco de preuve de cette ndcessit^ le jrge, mdme 
sur I'avis d*une majority des parents presents en ass< mbide, ne 
doit pas ordonner la vente. (Beliveau et Chevrefils, B. H.)... 191 

Indorser -.-—Vide Bill of Exchange. 

Inevitable Accident : — Vide Collision. 

Influence Clbricale : — Vide Influence Indue. 

Influence Indue :~La loi qui nous r^git prohibe oxpress^ment touts 
*' influence indue " dans Tordre ** temporel ; *' mais le contexte de 
cette loi, et les actes *' d'influence indue." (fu*elle 6num^re et ddOnit 
indiquent qu'elle ne pent s'appliquer k aucun acte de Tordre 

** spirituel.*' (Brasiard vs. Langevin, G. 8.) 323 

'* : — II n*y a pas v6riiableraent de jurisprudence anglaise contraire k 

cetie interpretation de notre loi. Car la cause de Galway est la 
seule ou T^lection ait el6 annulee pour " influence indue cl^ncale/' 
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et cetie influence r^ultait beaucotipmoins *' d*actes ppirilu'^ls " que 
d'une *' intimidation temporelle, " savammeni organ's^e et causant 
unepanique g6n6rale. (Do.) ^ ^ 323 

Influbncb Imdub: — Lors mdme que le pr^c^dent de Gal way serail regard^ comme 
une jurisprudence contraire h cette interpretation de la loi, cette 
jurisprudence pourrail dtre justifi'ible en Angieierre, mais serait 
inacceptable en Canada, parce que dans cette colonie TBgiise et 
rStat ne sent pas du tout dans les mdmes con<litiOD5 d'existence 
que dans la m^re-patrie, et parce que notro constitution, nos moeurs, 
notre 6tat de soci^t^, et notre condition reiigieuse dilTdrent enti^re- 

ment. (Do.) 323 

<* : — Suppose mSme que notre ioi ^lectorale piH s'appi quer k Torilre 
** spirituel " — ce qui serait contraire aux notions les plus Clemen- 
taires du Droit Naturel — Kinfluence cl^ricale ne devrait pas encore 
6tre d^clar^e " indue" dans cette cause, parce que les faits prouv^s 
se reduisent u Texpression de certaines opinions de theoloj^ie mo- 
rale qui (loivont 6tre libres et qui par leur nature m^me ^chappent 
k la jurisdiction des Cours Civiles. (Do) 323 

Injonction : — The Courts and Judges of the Province of Quebec have the power, 
which existed in France upon summary petition, and which 
exists in England and the United States by writ of injunction, to 
restrain parties to a suit from doing anything that might change 
the position of the parties from what it was at the beginning of the 
suit. (Carter vs. Breakey, S. C.) 232 

Jksolvent : — Cannot be cross-examined by his counsel on his examination by 
the creditors in court. (In re Lamontagne, Insolvent, & OUendorf 

et al.. Contesting Creditors, 8. C.) 156 

*< : — It is within the power of a majority of the creditors to allow 

Insolvent to carry on his business without giving security or 
inventory taken, but the Court will grant to a creditor petitioning 
against such a proceeding '* acte of his petition to avail as a formal 
protest against insolvent, assignee and all others concerned, in so 
far as the proceedings complained of have any t -idency to bind 
petitioner to any greater extent than he can lega: y be bound by 

the same." (He Lamontagne, S. C ^ 160 

" :— rWe Assignee. 

Insurance : — Vide Bill of Lading. 

Intimidation : — Vide Inplufnce Indue. 

Inventory : — Vide Insolvent. 
«« : — Vide Execotohs. 

Joint Stock Company : — The Directors of a Joint Stock Company having, in 
good faith and for sufficient consideration, mortgraged the property 
of the company in favor of themselves, held, that although the 
mortgage could not, of itself, bind the company, yet that it was 
not absolutely null, but only relatively null. (Pratte v. La Manufac- 
tiire de Laine d'Yamachiche.) 65 

Jurisdiction : — An objection to the jurisdiction, if not pleaded, will be held to 

have been waived. (Gray el ah and Dubuc, Q. B.) 234 

" — Vide DomciLB. 

Land :— FwJc Municipality. 

60 
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Landlord's Phivilbge .-Deals manufactured from saw-logs sent to a miU to ''^^ 
i>e sawn are not subject to the landlord's privilege for rent, but 
come wiihin the exceptions declared by art. 1622 of the Civil Code. 
(Price and Hall, Q. B.) 88 

Lkask i^Vide Tenant. 

Light r-r/rfe Collision. 

^ARii^Vide Femmk Mariee. 

Merchant Shipping Act :- Fid^ Collision. 

MiNEoa:— Pttfe Immeubles d'cn minedr. 
'—Vide Habeas Corpus. 

MonTGAGB.— Fid<j Joint Stock Company. 
• — Vide Vacant Estate. 

Municipality :— The formalities prescribed by the slaiute for the opening of a 
road anii for ihe expropriation of the property of individuals must 
be rigorously followed and are d, peine de nulUli. (Corporation of 

Nelson and Leraieux, Q. B.) 225 

: — A municipality failing to observe such formalities will be 
condemned to restore the land expropriated, and to pay damages, 
notwithstanding that the neglected formalities have been observed 

afteraction brought. (Do.) 223 

The right of a corporation to enter upon expropriated property 

depends upon the prior evaluation. (Do ) 225 

" — Vide Cheuin de Comt^. 

Ordrb Temporel :— Ftrfe Influence Indue. 
Ordrb Spiritcel i—Viiie Influence Indue. 

Partnership : — Vide Domicile. 

PftRE :— Vide Habeas Corpus. 

Petition for Discharge i^Vide Assignee. 

Petitoire : — Vide Cumdl. 

Pilot: — Vide Harbour Comiiissiosers. 
" : — Vide Suspension-. 

Possession :— Vide Beintegrande. 

PossBSSoiRE : — Vide Cumul. 

Postponement :— ViV/e Conti.nuation of Trial. 

Practice : — Vide Exception to the Form. 
" : — Vide Insolvent. 
" : — Vide Jurisdiction. 
'* : — Vide Stamps. 

Prerogatives of the Crown : — Vide Escheat. 

Prescription de Six Mois : — Vide Corporations MumciPALBS. 

Privilege for Rent i-^Vide Landlord's Privilege. 

Probcdurb Directe: — Vide R^glbubnt Municipal. 

Procedure Incidbnte: — Vide " 

Promissory Note : — Vide Tenant. 

Provinces .—Vide Escheat. 

Quantum Meruit: — Fu26 Honobairbs. 

Rapport db Distribution : — Vide Fkhuk IfAi^t fa. 

Railway Company:— Fu^eBACGAGB. 
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BB6I8TR4TION :— Although a certain deed of ratiQcalion be necessary to give 
ralidity to a mortgage, yet it may not be necessary to enregister 
the said deed. (Pratte v. La Manufacture de Laine d'Yamachiche, 

B.R.). 65 

" : — Vide Advancer op Monbt. 

RiiGLBMKNT MUNICIPAL I— On ne peui attaquer la validite d'un iH^glement ratoni- 
cipal au moyen d'une procedure incidente. {Parent v. La Cor- 
poration de St. Sauveur, C. G j........^..............^ ... «-.....• ........ 258 

" : — Un reglement municipal doit 6tre altaqud par la p^ocMure 

directe indiqu^e par le code municipal. (Do.) 258 

" : — LVreur dans la designation du nom d*une corporation munici- 

pale ne vicie pas les procedures prises par cette corporation. (Do ) 258 

" : — L'anicle 16 du code municipal doit 6Lre interprets dans un sens 

large. (Do.) ., « 258 

•* : — Le defaut de lecture d'un r6glement n'annu^e pas le r 'glement, 
mais rend I'oificier charge de faire cette lecture passible de la 
penality imposee par la loi. (Do).. 258 

Reihtegrande : — Ne peul dtre maiotenue centre le defendeur qui n'a agi que 
comme le serviteur salariS des autres dSfendeurs et sous leurs 

ordres. (Fabrique de Deschambauli et Dubeau, B. A.).. ...... 6 

" : — Blieexiste en loi pour se faire reintSgrer dans la possession 

d'un banc patronal, sans qu'il soit besoin d^allSguer Tii de produire 
aucun titre, k la difference de Taction en plein possessoire ou pleine 

maintenue qui doit eire bdsee sur un titre. (Do.|.. 6 

Renewal of Lease:— V«/6 Tenant. 

Remonciation : — Vidt Femme Marine. 

Rent : — Vide Landlohd's Pkivilege. 

Rent in AnvANCB: — T/V/e Tenant. 

Reprises Matrimonialks : — Vide Femme Marine. 

Responsibility of Railway Company: — Vide Baggage. 

Returning Offichr : — Vide Deposit. 

*• :— Vide B l ecti on . 

Roads: — Vide Mumcipalitv. 

•• : — FtWe Chemins dk Comt^. 
Routes: — Vide 

Sailing Regulations : — Fidt' Collision. 
Bale: — Vide Brokekagb. 
Sale op Timber ; — Vide Brokbii. 
Security: — Vide Insolvent, 

Seigneur: — Le seigneur, ayant bdti la premiere eglise paroissiale dans la 
seigneurie, surun terrain qui lui appartenait,apar \k m^me, entre 
autres privileges, celui d'avoir le premier banc dans la dite eglise, 
et par la loi ce privilege passe au proprietaire du principal manoir 
de la dite seigneurie auquel il reste attache. (Fabrique de Des- 
chambsult & Dubeau, B. R.).... 6 

SsRvlTBOB SalariA : — Vide Reintegrandb. 

Stamps : — Where a party has failed to stamp certain of his depositions, the 
prothonotary may refuse to draw, certify or tax such parly's bill 
of costs, while the depositions remain so unpaid. (Emond v. Blais, 

8. G.).MM MM...M - M..M..M..M....MMMMMMM..M MMMMM..MMM 184 

Stbahbb i^Vide Collision. 
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Succession Vacakte : — Vide Vacakt Bstatk. 

Suspension : — The Harbour Commissioners cannot frame a jmigment suspend- 
ing a pilot so as to make it " take effect, in the event of an appeal, 
from the opening of navigation next year," inasmuch as by the 
statute " the term of susjiension shall date from the day the judg- 
ment is affirmed '* in appeal. (Fontaine A Quebec Harbour Com- 
missioners. 8. C.) ................ .........«-.....-..«-..«.... ^^^ 25i 

Tenant : — Where, under a lease providing for the payment of the rent quarterly 
in advance, the landlord has been in the hnbit of accepting the 
tenant's promissory note on the first day of each quarter, payable 
on the last day, and under a renewal of such lease the rent has been 
made payable in advance ns before and the landlord has continued 
to accept promissory notes as usual, he cannot at the beginning of 
any qunrter claim payment in money, and make an attachment for 
rent; and when the tenant tenders the note, as usual, an action so 
instituted will be dismissed with costs. (Gugy v. Escudier, 8. C.) t57 
«< : — When there is a special verbal a^reem^nt proved in relation to 
the rent for which the action is brought, and plaintiff has not acted 
according to that agreement, the action is premature. (Do.) 157 

Tenants bt Aboutissants : — The designation of the conterminous lands {tennrUs 
et aboutissants) required by article 2042 of the Civil Code is not h 
peine de niMiti, but is required only so that third parties may have 
a perfect knowledge of the land hypothecated ; and provided that 
the land be sufficiently indicated, a mention of its boundaries is 
not absolutely necessary. (Prizzell v. Hall, G. Rev.) .« 373 

Treating: — Ku/e Election. 

Union op the Provinces: — Vide Escheat. 

Vacant Estate :— A curator to a vacant estate having prtmd facie the right 
to discharge mortgages, a subsequent purchaser of the land cannot 
plead to an action for its price that certain mortgages were dis- 
charged by such curator without value. (Gray et al. v. OubOc, Q.B.) 234 

Vente i^^Vide Immeubles d'un Mineur. 

Vessel : — Vide Collision. 

" :—rtd« Advancer op Money. 

Vis Major: — Vide Colllsion. 

Waiver : — Vide Jurisdiction. 

Want op Jurisdiction :—Fk/c Certiorari. 

Witnesses : — ^The payment of sums of money to witnesses, considerably larger ^ 
than would be legally allowable to them, even when shown to have 
been made with no wrong intent, but from a misapprehension of 
their leaving the country before testifying, will bring such discre- 
dit on their testimony as will seriously affect its credibility. (The 
N. Churchill and the Normanton, V. A.).......................^..^^^....^^^. t34 
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